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SALES BY COMMISSION AGENTS. 





The contention raised before the English 
Master of the Rolls in the recently reported 
ease of Kirkman v. Peel,tis one of consid- 
erable importance to consignors and con- 
signees, as well as to commission agents who 
trade independently of their agency. The 
action in that case was brought by an English 
consignor against his consignees in India, to 
recover damages from and money received 
by the latter in respect of goods consigned to 
them by the plaintiff. The deferdants were 
in the habit of receiving goods generally, and 
also of trading on their own account in and 
between India and England. An order had 
been made by the Master of the Rolls direct- 
ing the official referee to take an account of 
the dealings and transactions between the 
plaintiff and the defendants as his agents in 
respect of goods intrusted by the plaintiff to 
the defendants since the Ist Nov. 1875, for 
sale on his behalf. The official referee, in 
pursuance of that order, directed an account 
of the application by the defendants of the 
proceeds realized by sale of the plaintiff’s 
goods in India, including an account of the 
purchase with such proceeds of any produce, 
and of the amounts realized by sale of the 
produce so purchased. Was the direction of 
the official referee sustainable? The defend- 
ants objected to it on the ground that it was 
neither authorized by the terms of the refer- 
ence, nor was it a direction which the plaint- 
iff was entitled to under the circumstances 
against the defendants as his agents. 

There is no doubt of the general rule that 
all profits directly or indirectly made by an 
agent in the course of his employment, with- 
out the sanction of the principal, belong ex- 
clusively to the principal. Thus, in Barber 
v. Dennis,? where the widow of a waterman 
had taken an apprentice, as she was entitled 
to do by usage, the apprentice was impressed 
and put on board a ship of war; there he 


143 L. T. R. (N. S.) I71. 
26 Mod. 69. 
Vol. 11—No. 24. 





earned two pay tickets, which came into the 
defendant’s possession. The court held that 
the widow was entitled to maintain trover 
against the defendant to recover the tickets 
on the ground that whatever the apprentice 
earned belonged to her. 

In Thompson v. Havelock,® the master of 
a ship broughit an action to recover from the 
ship-owner money paid to the latter by a third 
person for service performed by the captain 
in the course of his employment. Lord El- 
lenborough ruled that tae money belonged to 
the defendant, remarking that a servant who 
has engaged to devote the whole of his time 
and attention to his employer’s concerns, is 
not entitled to hire out his services. 

The later case of Morrison v. Thompson,‘ 
was an action by the purchaser of a steam- 
ship to recover from the broker, who was em- 
ployed to purchase the ship as cheaply as 
possible, the sum of 225/. received by him 
from the broker of the vendor by way of com- 
mission. The plaintiff recovered judgment 
at the trial, and was allowed to retain it by 
the Queen’s Bench. The rule stated by Chief 
Justice Cockburn was that, ‘‘whilst an agent 
is bound to account to his principal or employ- 
er for all profits made by him in the course of 
his employment or service, and is compelled 
to account in equity, there is at the same 
time a legal duty clearly incumbent upon him, 
whenever any profits so made have reached 
his hands, and there is no account in regard 
to them remaining to be taken and adjusted 
between him and his employer, to pay over 
the amount as money absolutely belonging to 
his employer. 

Re Hallett’s Estate® was quoted as having 
a bearing upon the points raised in Kirkham 
v. Peel. It is difficult, however, to see in 
what way that decision applied, for it dealt 
with such questions as those raised in Clay- 
ton’s Case,® and ex parte Dale.7 The main 
question in Je Hallett’s estate was, whether 
an insolvent solicitor stood in such a fiducia- 
ry relation to a client, that the latter had a 
right to follow the proceeds of certain bonds 
which had been intrusted by the client to the 


81Camp 527. 

41. R.9Q. B. 480. 

5 42 L. T. Rep. (N. S.) 421. 
6 1 Mer. 472. 
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solicitor for safe custody, but which he had 
sold, paying the proceeds into his own cur- 
rent account. The Master of the Rolls in that 
case certainly said that there is no distinc- 
tior between a rightful and a wrongful disposi- 
tion of property by persons in a fiduciary po- 
sition so far as regards the right of the bene- 
ficial owner to follow the proceeds. ‘‘Has it 
ever been suggested,’’ asked his lordship, 
‘until very recently, that there is any distine- 
tion between an express trustee, or an agent 
or a bailee, or a collector of rents, or any- 
body else in a fiduciary position?’ It will be 
observed that these remarks apply to the right 
to follow the proceeds of money or the like 
improperly dealt with. 

Of course, if an agent invests his princi- 
pal’s money without authority, or the pro- 
ceeds of goods belonging to his principal, the 
principal will be entitled to the proceeds with 
all accretions. It would seem, however, that 
to entitle the principal to recover the profit or 
accretion, it must be shown that it was made 
by the agent during the continuance of his 
agency, and in violation of his authority. 
This rule will perhaps furnish the ratio deci- 
dendi of Kirkham v. Peel. In that case it 
was urged on the one hand that defendants 
were merely commission agents, and not bai- 
lees or trustees; on the other it was contend- 
ed that, as the defendants had been trading 
with the plaintiff's goods and money, any 
profits made by them should be paid to the 
plaintiffs. The evidence showed that the real 
contract between the parties was that the con- 
signors treated the consignees as creditors 
for advances and interest, and debtors for the 
amounts received and interest. Upon this 
point the case turned; for, as the Master of 
the Rolls pointed out, his observations in the 
last-quoted case had nothing to do with the 
relation between the parties here, where the 
defendants were commission agents ; but were 
confined to the case of a bailee, who ordina- 
rily sells single articles, and whose duty it is 
to remit the necessary proceeds to his princi- 
pal. If the principle contended for by the 
plaintiffs in this case became established as 
law, it would work in a very injurious man- 
ner to trade; nevertheless, if the contract be- 
tween the parties had been that the defend- 
ants should barter consignments for goods, 
then it might be well argued that consignors 





were entitled to the goods given in exchange, 
or their proceeds and fruit. 





' JARING-HOUSE ASSOCIATIONS. 


The object of Clearing-House Associations is to 
facilitate the work of the banks of large cities in 
collecting their negotiable paper. Formerly it was 
the custom with the banks to send their messen- 
gers to the respective banks and gather in the 
checks and drafts drawn against them for the 
day. In large cities where there were numerous 
banks, it was found a difficult work, often consum- 
ing halfa day, and attended more or less with 
some risk. ‘This was especially soin London; and 
over a quarter of a century ago, a system of clear- 
ings was established there among the private 
banks, which is in operation now. Instead of 
sending their messengers to different banks to 
collect their paper, they established a sort of a 
clearing house by means of which the ‘‘balances”’ 
due credit banks could be ascertained in the 
course of a few minutes. .The work of half a day 
was thus reduced to less than a half an hour, and 
the advantage of such a system was generally 
recognized. It was soon adopted in New York, 
and subsequently in other cities, with some mod- 
ifications. 

As the subject is not universally understood, 
even among lawyers, it is proposed to state brief- 
ly the workings of the clearing house in the 
western cities, where this system has been adopt- 
ed. We do not know of any particular case in 
which a knowledge of the workings of the clear- 
ing house has been required, but it seems to us 
that it will become an important feature of the law 
in connection with the varied and extraordinary 
operations performed by negotiable paper. What 
position does the clearing house hold with refer- 
ence to creditors of a bank which has a credit 
balance that day in itsfavor? Or of an insolvent 
bank to which the clearing house is indebted, or 
the creditors of its assignee? Questions of this 
sort may arise, when the knowledge may be nec- 
essary. ‘The system as we understand it is this: 

Each bank, which is a memberjof the association, 
is represented by a clerk who records on a pre- 
pared slip all the checks or drafts drawn on other 
banks of the city, and taken in or accepted at this 
particular bank during the day, and which they 
have either cashed or placed to the credit of de- 
positors. These amounts are then transferred to 
another slip, on one side of which are printed the 
names of all the associated banks, and opposite to 
each of these is written the aggregate amount of 
all the checks accepted against it. This is the 
‘‘credit sheet.” The total of all these aggregate 
amounts being accurately ascertained and written 
at the bottom of this tabular statement is the sum 
which is to be placed to the credit of the bank at 
the clearing house. Each bank has its own 
‘credits’? made known for the day. It is then 
necessary to ascertain the ‘“‘debits,’’ or the ag- 
gregate amount which each one of its associates 
holds against itin the drafts and checks drawn 





ee ee lm, re mee 4 = } 





XUM 





THE CENTRAL 


LAW JOURNAL. 463 








on it, and which have been accepted in like man- 
ner by the other banks. 

At an appointed hour of the day, generally two 
o’clock, the clearing-house messengers assemble 
in their rooms at the clearing house, each one 
bearing the packages containing separately the 
drafts and checks which his bank has accepted 
against the other banks, the amounts in the ag- 
gregate sums of which correspond exactly with 
those on his credit sheet above mentioned. His 
first duty is to distribute at the various desks at 
which each bank belonging to the association is 
represented, the packages containing all the 
checks and drafts drawn against the respective 
banks, so that each bank in this way receives all 
of the paper drawn on it that day up to a certain 
time. The clerks then make out the total of the 
ehecks and drafts drawn on their banks upon a 
printed form called a *‘debit slip,’ and after de- 
ducting the ‘‘debits”’ from the ‘*credits,*’ present 
the ‘‘balance’’ to the manager together with the 
**debit”’ and ‘‘credit”’ slips. The balance whichis 
on one of these slips shows whether the bank is a 
debtor or creditor of the clearing house that day, 
according as the ‘‘credits’* exceed or fall below 
the ‘‘debits,’’ or according as the pap=r drawn in 
its favor exceeds in amount or falls below the 
paper drawn against it. The manager takes these 
slips and enters the various balances upon a 
record book prepared for the purpose, those of 
the creditor banks being transferred to the credit 
side of the book, and those of the debtor banks 
being transferred to the debtor side. The whvle 
balance is then adjusted by bringing over the 
‘debits’? to pay the *-credits.”’ The ‘*debits”’ are 
the amounts the debtor banks owe the clearing 
house. The ‘credits’? are the amounts the clear- 
ing house owes other banks. These must be ex- 
actly equal; so that in order to make an adjust- 
ment, the manager has simply to take the 
‘‘debits’’ and bring them over to the credit side, 
and in this way pay off the creditor banks. He 
then draws his checks on debtor banks to pay off 
the creditor banks. The manager’s duty is virtu- 
ally to do in toto, what each messenger clerk does 
for the individual bank he represents. The clerk 
ascertains the balance, debit or credit of his 
bank for that day up to that time. The manager 
ascertains the balance of all the banks for that 
day up to that time. 

Errors occurring in any of the work of the 
clerks are sometimes reported; sometimes recti- 
fied by the manager. The fact that the debit 
side and credit side do not balance, shows the ex- 
istence of an error somewncre. If itis not reported, 
it is ascertained afterwards by going over the re- 
spective **eredit”’ and **debit” slips, and compar- 
ing them. ‘This is sometimes a tiresome task, es- 
pecially when many banks are represented in the 
association. ‘The first step to avoid errors, is to 
see that the balances are correctly entered; then 
that the deductions of the ‘debit’? from the 
‘‘credit’? amount in the respective slips are cor- 
rectly made; then compare the total amount of 
the ‘*credit”’ slips with the same total amount as 
set down on the ‘‘debit” slips.to be deducted 





from those balances, and then compare the sepa- 
rate amounts of each bank on both slips; andif 
tie error is still not found, see whether the addi- 
tions on all of the slips are correctly made. For 
the purpose of facilitating the work and prevent- 
ing the recurrence of errors, a penalty is usually 
imposed on those banks making errors, in case 
they are not reported before found by the 
manager. 

In case of failure of any bank after two o’clock, if 
that is the hour appointed for ascertaining the 
balances of the various banks, or by or before four 
o’clock, when the checks of the manager are de- 
livered to the messengers, if the failing bank has 
a “credit”? balance, the manager must pay that 
failing bank just as usual, by a check drawn on 
any of the solvent debtor banks, after which the 
clearing house is relieved of all liability in the 
matter. If the failing bank has a ‘‘debit’’ bal- 
ance, the manager should check against it just as 
usual; and if not paid and the check is returned 
to the clearing house, the committee of manage- 
ment of the clearing house should be summoned, 
and directed to get from said failing bank all of 
the checks sent through the clearing house on 
that day, as represented by the ‘‘debit slip’? of 
that bank, which cheeks must not be cancelled 
or mutilated by said failing bank. ‘These checks 
are then returned by the manager to the several 
banks, and an equal amount of money or memo- 
randa checks demanded (memoranda checks hay- 
ing the preference). These latter checks or the 
cash is deposited in bank, and then the man- 
ager checks them out to pay his previous checks, 
which were not paid by the failing bank. He then 
draws a check for the remainder (which will just 
equal the amount of checks sent to the clearing 
house by the failing bank that day), in favor of 
said failing bank, and obtains a receipt from the 
failing bank for the check so paid to it, explain- 
ing for what itis given. This system, which it is 
understood originated in Cincinnati in 1866, bas 
been adopted by the banks, or many of the prin- 
cipal ones, of St. Louis, Louisville, Chicago and 
Columbus. In New York another system pre- 
vails, which is generally regarded as more cum- 
bersome, and is certainly attended with greater 
risk, as the actual balances in cash are brought to 
the clearing house. It might not be necessary te 
count out the money, as it is arranged in pack- 
ages with the respective amounts written thereon; 
but it would seem that that might be necessary, 
when the manager has ascertained the amounts 
due the creditor banks, 1nd prepares to pay them 
off. In the other cities which have adopted the 
new system, no cash is handled whatever, and in 
this—the simplicity of the system—its superiority 
consists. 
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FRAUDULENT CONVEYANCES — WHEN 
CREDITOR CAN NOT IMPEACH—CORPOR- 
ATION. 


GRAHAM v. LACROSSE, ETC. R. CO. 








Supreme Court of the United States, Octobtr Term, 
1880. 


A subsequent creditor can not question a voluntary 
or fraudulent disposition of property by his debtor not 
intended as a fraud against him. The same principle 
applies to the disposal of its property by a corporation. 


Appeal from the Circuit Court of the United 
States for the Eastern District of Wisconsin. 

Mr. Justice BRADLEY delivered the opinion of 
the court: 

In September, 1855, the La Crosse and Milwau- 
kee R. R. Company, not being at that time, so far 
as appears, indebted in any considerable amount, 
sold certain real estate in the City of Milwaukee, 
not then wanted for railroad purposes, to Charles 
D. Nash for the sum of $25,000. The officers of 
the company who took a leading part in negotiat- 
ing the sale are charged to have been interested 
in the purchase, and to have furnished Nash the 
means for effecting it. At all events, shortly after 
it was made, Nash conveyed the property for the 
original consideration, to Moses Kneeland, one 
of the officers referred to, and Kneeland retaining 
one third part, subsequently conveyed the other 
two third parts to Luddington and Kilbourn, they 
all being directors of the company, and members 
of the executive committee. The company itself 
never questioned the fairness of this transaction; 
on the contrary the sale was subsequently (in 
March, 1858) expressly confirmed by the board of 
directors; and a further quit-claim deed executed 
by the company in confirmation thereof. In Sep- 
tember and November, 1858, the appellants, Gra- 
ham and Scott, recovered two judgments against 
the company for indebtedness on contract, arising 
after the sale of the lands, and issued executions 
thereon, under which levies were made on said 
lands, as lands of the company. In January, 
1860, the appellants, having sued these judgments 
in the United States court, recovered a second 
judgment for upwards of $40,000, issued execu- 
tion thereon, and made another levy on the lands. 
Being unwilling to attemptasale under their 
said execution in consequence of the deeds for 
the lands being recorded, the appellants, in June, 
1860, filed the bill in this case in the Circuit 
Court of the United States for the Eastern Dis- 
trict of Wisconsin, against Kneeland, Kilbourn, 
Luddington, and the railroad company, setting 
forth their said judgments, executions, and lev- 
ies, stating the fact of the said sale to Nash and 
his conveyance to Kneeland, and the latter’s con- 
veyance to the other parties; alleging that the 
transaction was a fraud against the eorporation 
and its creditors; and complaining that the said 
conveyances of the lands were a cloud upon their 
right to sell the lands under execution, and an 
impediment in the way of the execution of their 
writ of jiert facias; and prayed that the lands 
might be decreed subject to the lien of their judg- 





ment; that they might be decreed to be author- 
ized to sell the same, or so much as might be nec- 
essary for the purpose of satisfying their judg- 
ment; and that Kneeland, Kilbourn, and Lud- 
diagton might join in the conveyance, and might 
be enjoined from claiming the land; and that the 
conveyances to them might be declared null and 
void. The bill, amongst other things, averred 
that the lands were sold to Nash for much less 
than their real value; but it contained no allega- 
tion that the company was insolvent, or that it 
had not other assets available under an execu- 
tion; nor was any offer made to repay the con- 
sideration which the purchaser had given for the 
lands. 

To this bill the defendants severally filed an- 
swers, denying that the lands were worth more 
than $25,000 at the time of the sale; averring that 
the sale was made in good faith, and with the 
company’s concurrence, and setting forth in de- 
tail many circumstances tending to show that the 
title was involved and embarrassed ; that they re- 
quired large outlays of money to render them 
available; that the company had offered them 
for sale in the market and was unable to get from 
any other person the price paid for them by Nash; 
that although Nash was requested to purchase 
the lands by Kneeland, and was aided by him in 
paying therefor, yet Nash had the option to keep 
them; but after making the purchase, and inquir- 
ing into the title and situation of the lands, he 
asked to be relieved from the purchase, and that 
thereupon Kneeland, Kilbourn, and Luddington 
took them off of his hands. The parties went into 
proofs, and it does appear that the company had, 
for months prior to the sale, been endeavoring to 
dispose of the lands, and could get no purchaser 
at the price offered by Nash; and the leading 
statements of the answer as to the title and situa- 
tion of the lands were verified. It also appeared 
that the railroad company never objected to the 
sale; but that it was expressly confirmed in 
March, 1858, by a resolution of the board of di- 
rectors, as before noticed. Various transactions 
subsequently took place, by whieh other parties 
became interested in the lands, and in the affairs 
and property ofthe railroad company, which are 
fully developed in the supplemental proceedings 
and proofs; but it is unnecessary to notice them 
further. The foregoing statement exhibits the 
leading features of the case as presented for our 
consideration. 

The main question is, whether the sale to Nash, 
made before the railroad company became in- 
debted to the appellants, and when, for all that 
appears, it was perfectly solvent, even though 
made for the use and benefit of the officers re- 
ferred to, can be set aside at the instance of the 
complainants, for the purpose of subjecting the 
lands to sale under their execution. And this 
question, we think, must be answered in the neg- 
ative. It isa well-settled rule of law that if an 
individual, being solvent at the time, without any 
actual intent to defraud creditors, dispose of 
property, for an inadequate consideration, or 
even make a voluntary conveyance of it, subse- 
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quent creditors can not question the transaction. 
They are notinjured. They gave credit to the 
debtor in the status which he had after the volun- 
tary conveyance was made. The authorities on 
this subjeet are fully collected in the notes to 
Sexton v. Wheaton, 1 American Leading Cases, 
1, and in the opinion of Chief Justice Marshall in 
that case; and the general doctrine is affirmed in 
the case of Mattingly v. Nye, 8 Wall. 370. It is 
true that if a debtor dispose of his property, with 
intent to defraud those to whom he expects to 
become immediately or soon indebted, this may 
be a fraud against them, which they mny have a 
right to unravel. But that is a special case to 
which the present bears no resemblance. It is 
not pretended that the railroad company disposed 
of the property in question for the purpose of de- 
frauding creditors, much less for the purpose of 
defrauding those who afterwards, in due course 
of business, might become its creditors. 

But it is contended that this is a case in which 
the debtor corporation was defrauded of its prop- 
erty, and that as the company had a right of pro- 
ceeding for its recovery, any of its judgment and 
execution creditors have an equal right; that it is 
a property right, and one that inures to the ben- 
efit of creditors. 

Coneeding that creditors who were such when 
the fraudulent prucurement of the debtor’s prop- 
erty occurred—and cases to that effect have been 
cited — the question still remains whether, the 
debtor being unwilling to disburb the transaction, 
subsequent creditors have such an interest that 
they can reach the property forthe satisfaction 
of their debts. We doubt whether any case, go- 
ing as far as this, can be found. No such case has 
been cited inthe argument. Dicta of judges to 
that effect may undoubtedly be produced, but 
they are not supported by the facts of the cases 
under consideration. 

It seems clear that subsequent creditors have no 
better right than subsequent purchasers, to ques- 
tion a previous transaction in which the debtor’s 
property was obtained from him by fraud which 
he has acquiesced in, and which he has manifested 
no desire to disturb. Yet, in srycha case, subse- 
quent purchasers have no such right. In the 
ease of French v. Shotwell, 5 Johns. Ch. 555, 
Chancellor Kent decided,upon full consideration, 
that when a party to a judgment, entered upon a 
warrant of attorney, voluntarily waives his de- 
fense or remedy on the ground of fraud or usury, 
and releases the other party, a subsequent pur- 
chaser under him, with notice of the judgment, 
will not be allowed to impeach it, or to investigate 
the merits of the original transaction between the 
original parties; and he dismissed a bill filed by 
the subsequent purchaser for relief in such a 
case. The chancellor said: ‘If the party himself 
who is the victim of fraud or usury, chooses to 
waive his remedy and release the party, it does 
not belong to a subsequent purchaser under him 
to recall and assume the remedy for him. If a 
judgment was fraudulent by collusion between 
the parties to it, on purpose to defraud a subse- 
quent purchaser, the case would present a very 





different question. But if the judgment was 
fraudulent only between the parties, it is for the 
injured party only to apply the remedy. If he 
chooses tu waive it and discharge the party, it 
can not consist in justice or sound policy, that a 
subsequent voluntary purchaser, knowing of that 
judgment, should be competent to investigate the 
merits of the original transaction as between the 
original parties. Quisque potest renunciare juri pro 
se introducto. * * * * Itis stated tohave been 
a principle of the common law, that afraud conld 
only be avoided by him who hada prior interest 
in the estate affected by the fraud, and not by 
him who subsequently to the fraud acquired an 
interest in the estate. Cro. Eliz. 445; 3 Co. 8 
a.’’ This decision ot Chancellor Kent was after- 
wards nearly unanimously affirmed by the Court 
of Errors of New York, 20 Johns. 668. 

Whet the question of the right of a creditor to 
set aside a conveyance procured from the debtor 
by fraud, first came before the courts in England, 
it was held that the debtor’s own right was 
merely the right to file a bill in equity against the 
fraudulent grantee adversely; and,if he did not 
see fit to take such a proceeding, his creditor had 
no such privity with the transaction as to enable 
him to obtain relief, even though the debtor 
should assign his supposed right to the creditor; 
that the transaction savored of champerty, and 
was opposed, at least, to the spirit of the law 
against champerty and maintenance. This was 
the substance of the decision by the Court of Ex- 
chequer in Prosser v. Edmonds, in 1835. 1 Young 
& Coll. 481. Lord Abinger treated the case as a 
new one, and atthe close of the argument re- 
marked that his impression was that such a claim 
could not be sustained in equity, unless the party 
who made the assignment joined in the prayer to 
set it aside. He afterwards gave a deliberate 
opinion upon the point. In that case an executor 
and trustee had fraudulently procured an assign- 
ment of his brother-in-law’s interest in the es- 
tate, knowing its value, which was unknown to 
the assignor. A subsequent creditor of the as- 
signor, to whom he assigned his whole interest in 
the estate, filed a bill to set aside the assignment 
to the trustee. Lord Abinger distinguished the 
ease from that of an assignment of a chose in ac- 
tion, as a note not negotiable, or a bond, or mort- 
gage or equity ef redemption, where possession 
of the thing assigned is delivered to the assignee ; 
and treated it as an assignment of a mere naked 
right to file a billin equity, in which the last as- 
signee purchased nothing but a hostile right to 
bring parties into a court of equity as defendants 
to a bill filed for the purpose of obtaining the 
fruits of his purchase. ‘*What is this,’’ says the 
Lord Chief Baron, ‘‘but the purchase of a mere 
right to recover? It is a rule—not of our law 
alone, but of that of all countries, (Voet ad Pan- 
dect. Lib. 41, tit. 1, sec. 38), that the mere right 
of purchase shall not give a man aright to legal 
remedies. The contrary doctrine is nowhere tol- 
erated, and is against good policy. All our cases: 
of maintenance and champerty are founded on 

he principle that no encouragement should be 
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given to litigation by the introduction of parties 
to enforce those rights which others are not dis- 
posed to enforce. There are many cases where 
the acts charged may not amount properly to 
maintenance or champerty, yet of which, upon 
general principles, and by analogy to such acts, a 
court of equity wiil discourage the practice.” 
‘Robert Todd, when he assigned, was in posses- 
sion of nothing but a mere naked right. He could 
obtain nothing without filing a bill. No case can 
be found whivh decides that such aright can be 
the subject of assignment, either at law or in 
equity.’’ These remarks are very broad, and 
would apply to the case of existing as well as 
subsequent creditors; though the case itself was 
that of a subsequent creditor. It forms the sub- 
ject of a section in Story’s Commentaries on 
Equity, (§ 1,040h.) where, ina note, Lord Abin- 
ger’s opinion is extensively quoted; and it has 
been followed by other very respectable authori- 
ties; and, as applied to subsequent creditors, at 
least, we think that the reasoning is sound. 

The principle established in Prosser v. Ed- 
monds has been adopted by the Supreme Court 
of Wisconsin, in which State the lands in question 
are situated. In Crocker v. Bellangee, 6 Wis. 645, 
decided in 1858, it was held that a deed, obtained 
from the grantor through frandulent representa- 
tions made by the grantee, is not void, but void- 
able only, at the election of the grantor; and that 
the couveyance of the same land by the grantor 
to another person, is not the exercise of such 
election, and does not avoid the former deed; 
that, in order to avoid such former deed, some 
proceeding’ must be had by the grantor to which 
the grantee is a party; and that a subsequent pur- 
chaser from the grantor can not set up the alleged 
fraud of the first grantee to defeat his title; the 
court holding, that the right of a vendor to avoid 
a sale or deed on the ground of fraud practiced 
by the vendee is not a right or interest capable of 
sale and transfer, so as to enable a subsequent 
vendee of such right, for such cause, to attack the 
title of the first vendee; that it is a mere personal 
right. incapable of sale or transfer. In Milwaukee 
ete. R. Co. v. Milwaukee, ete., R. Co., 20 Wis. 
174, the latter company had covenanted to pay a 
certain portion of an incumbrance on railroad 
property afterwards purchased by the complain- 
ant company under a subsequent mortgage. A 
release of the obligation had been fraudulently, 
as alleged, procured from the original mortgagor 
company owning the road. The complainant 
purchased under a mortgage which conveyed 
‘*all causes of action, demands and choses in ac- 
tion, of whatever nature,”’ of the mortgagors; 
and claimed to have purchased the right to set 
aside the alleged fraudulent release, and filed a 
bill for that purpose; but the bill was dismissed 
on the ground that such a right of action could 
not be thus assigned. The court say: ‘**Admit- 
ting that the facts alleged present a case which 
would entitle the La Crosse and Milwaukee com- 
pany (the mortgagor) to have the release set 
aside on account of these acts of fraudulent con- 
cealment by one of its directors of his interest in 





the defendant company, and assuming that the 
further fact appears that this right of action has 
been assigned by the La Crosse and Milwaukee 
company to the plaintiff, the question would then 
arise, whether the release could be avoided on 
the application of such plaintiff, the La Crosse 
and Milwaukee company making no complaint 
of the fraud whatever. In other words, is this 
mere right to litigate the question, and to set 
aside the deed of release on account of fraud 
practiced upon the assignor, a subject of assign- 
ment and transfer, and will a court of equity al- 
low the assignee to stand in the shoes of the as- 
signor in respect to the remedies?’? And then 
referring to the previous case of Crocker v. Bell- 
angee, and to Prosser v. Edmonds, the court ex- 
presses its approbation of those decisions, and 
adds: ‘A reference to these authorities is all 
which probably need be said at this time in re- 
gard to the allegations above cited (referring to 
the contention of counsel), and upon the point 
whether the plaintiff company could avoid the 
release for the alleged fraudulent act of conceal- 
ment, even if this right of action had been as- 
signed to it by the La Crosse and Milwaukee 
company.”’ It seems to us that those cases, which 
so far as it appears, declare the settled law of 
Wisconsin, are conclusive of the present case. 

It is contended on the part of the appellants, 
that the case of Prosser v. Edmonds has been 
overruled by the subsequent cases of Dickinson v. 
Burrill, L. R. 1 Eq., 337, and McMahon v. Allen, 
35 N. Y. 405. We have examined these cases, and 
others which are supposed to be in conflict with 
Prosser v. Edmonds. In Dickinson v. Burrill, the 
Master of the Rolls, Lord Romilly, expressly dis- 
avows any intention to overrule the former case. 
He says: ‘*The demurrer is mainly supported on 
the case of Prosser v. Edmonds, which was de- 
cided, after long deliberation, by Lord Abinger; 
but Iam of opinion that the case before me does 
not fall within the rule established by that deci- 
sion.”’ The case then before the court was, that 
a conveyance of an interest in an estate had been 
fraudulently procured from Dickinson, by his 
own solicitor, to a third party for the solicitor’s 
benefit, and for a very inadequate consideration. 
Dickinson, ascertaining the fraud, by a convey- 
ance which recited the facts, and that he disputed 
the validity of the first conveyance, transferred all 
his share in the estate to trustees for the benefit 
of himself and his children. The trustees filed a 
bill to set.aside the fraudulent conveyance upon 
repayment of the consideration-money and inter- 
est, and to establish the trust. The Master of the 
Rolls’ sustained the bill, observing: *‘The dis- 
tinction is this: If James Dickinson had sold or 
conveyed the right to sue to set aside the indent- 
ure of Dec., 1860, without conveying the proper- 
ty, or his interest in the property, which is the 
subject of that indenture, that would not have en- 
abled the grantee, A B, to maintain this bill; but 
if AB had bought the whole interest of James 
Dickinson in the property, then it would. The 
right of suit is a right incidental to the property 
conveyed.”’ ‘I think that the distinction between 
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the conveyance of the property itself and the con. 
veyance of a mere right to sue, or what in sub- 
stance is a right to sue, is taken by Lord Abinger 
in the case of Prosser v. Edmonds. The distine- 
tion is also taken in Cockell v. Taylor, 15 Beav. 
103, and in Anderson v. Radcliffe, El. B. & E. 
806, and has been adopted and approved in many 
other cases; and it is, I think, founded in reason 
and good sense.”’ 

Surely, there is here no overruling of Prosser v. 
Edmonds, even if such overruling could avail 
against the Wisconsin decisions. It leaves that 
case in full force as to assignments of the mere 
right to sue. In the case before us there is not 
even that. The railroad corporation acquiesced 
in the sale and confirmed it. The conveyance 
which, perhaps, might have been set aside, had 
the company seen fit, became absolute as between 
the parties and carried the title. It is as valid 
between the parties as if the corporation had 
conveyed to astranger. The appellant then be- 
comes a creditor, and afterwards obtains judg- 
ment, and simply makes a levy; and then comes 
into court and asks its aid to remove a cloud from 
his title. What title? Has he acquired any title? 
Was there any title for him to acquire? There 
had been a right to file a bill in equity, and that 
right had been remitted by the company’s acqui- 
esence in the sale—probably for the reason that it 
obtained all that the property was worth at the 
time. The contrary, at least, is not established. 
And if it were established, it would only make 
out acase of voluntary conveyance as against a 
subsequent creditor, which has already been con- 
sidered. We think that there is nothing in the 
cease of Dickinson v. Burrill to overrule the effect 
of Prosser v. Edmonds, so far as the present case 
is concerned. 

Then, as to the case of McMahon vy. Allen, 35 
N. Y., 403, decided in 1866. One Harrison, in 
March, 1852, being in debt, was induced by the 
fraudulent contrivance of his agent and attorney, 
and to the prejudice of his creditors, to con- 
vey to said agent for a very inadequate con- 
sideration, his interest in his mother’s estate and 
in certain other property, he being ignorant of 
the fraud practiced upon him. In August, 1852, 
Harrison made a general assignment for the ben- 
efit of his creditors of all his property and rights 
of action, with full power to sue for and collect 
the same. The assignee filed a bill to set aside the 
conveyance to the agent. The bill was sustained. 
The court, Mr. Justice Hunt delivering the opin- 
ion, relied on Dickinson y. Burrill, saying: ‘*In the 
recent case of Dickinson v. Burrill- this precise 
question was presented :”’ and after quoting large- 
ly from the opinion in that case, added: ‘This 
was 2 well-considered case, is of high authority, 
and, in my opinion, is an accurate exposition of 
the law. 1 think it should control the present 
case.”’? In the New York case, it is true, there was 
no express repudiation of the fraudulent convey- 
ance, asin Dickinson v. Burrill, but there was a 
conveyance of the estate to the assignee, with a 
power to sue for the benefit of creditors; and those 
creditors had been directly defrauded. Without 


further comment, it seems to us clear that McMa- 
hon v. Allen can not control the present case. 

The principle that subsequent creditors can not 
question a voluntary or fraudulent disposition of 
property by their debtor, not intended as a fraud 
against them, is especially applicable in cases of 
constructive fraud, like that charged in the pres- 
ent bill. Suppose it be crue, that the purchase of 
the lands in question by, or for the benefit of, of- 
ficers of the comp .ny actively concerned in the 
transaction, could be set aside at the instance of 
the company as a constructive fraud; yet,if there 
was no actual fraud, if the company received full 
consideration for the pr>perty sold, how can it be 
said that subsequent creditors of the company are 
injured? In the present case we are satisfied from 
the evidence that the property was sold for its 
fair value at the time; and that no actual loss ac- 
crved to the railroad company’s estate. It would 
be unjust and a great hardship, therefore, on the 
mere ground of the constructive fraud, to allow 
creditors who had no interest at the time, to seize 
and dispose of the property sold. 

It is contended, however, by the appellant, that 
acorporation debtor does not stand on the same 
footing as an individual debtor; that whilst the 
latter has supreme dominion over his own prop- 
erty, a corporation is a mere trustee, holding its 
property for the benefit of its stockholders and 
creditors; and that if it fail to pursue its rights 
against third persons, whether arising out of fraud 
or otherwise, it is a breach of trust, and creditors 
may come into equity to compel an enforcement 
of the corporate duty. This, as we understand, 
is the substance of the position teken. 

We do not concur in this view. It is at war 
with the notions whieh we derive from the En- 
glish law with regard to the nature of corporate 
bodies. A corporation is a distinct entity. Its 
affairs are necessarily managed by officers and 
agents, it is true; but, in law, it is as distinct a 
being as an individual is, and is entitled to hold 
property (if not contrary to its charter) as abso- 
lutely as an individual can hold it. Its estate is 
the same, its interest is the same, its possession 
is the same. Its stockholders may call the officers 
to account, aud may prevent any malversation of 
funds, or fraudulent disposal of property on their 
part. But that is done in the exercise of their 
corporate rights, not adverse to the corporate in- 
terests, but coincident with them. When a cor- 
poration becomes insolvent, it is so far civilly 
dead, that its property may be administered as a 
trust fund for the benefit of its stockholders and 
creditors. A court of equity, at the instance of 
the proper parties, will then make those funds 
trust-funds, which, in other circumstances, are as 
much the absolute property of the corporation, 
as any man’s property is his. We see no reason 
why the disposal by a corporation of any of its 
property should be questioned by subsequent 
creditors of the corporation, any more than a like 
disposal by an individual of his property should 
be so. The same principles of law apply to 
each. 





We think that the present bill can not be main- 
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tained, and that the decree of the circuit court 
must be affirmed. 


~~ 
+ 





CONSTITUTIONAL LAW—OFFICES AND OF- 
FICERS—CONTRACTS. 





HALL v. STATE. 





Supreme Couré of the United States, October Term, 
880. 


A State may abolish any public office created by law; 
but where a State makes a contract with a public offic- 
er, such a contract is within the constitutional prohib- 
ition, and can not be impaired. 


In error to the Supreme Court of Wisconsin. 

Mr. Justice Swaynw delivered the opinion of 
the court: 

This is a writ of error to the Supreme Court of 
Wisconsin. The case we are called on to consid- 
er is thus disclosed in the record: 

By an act of the legislature, entitled *‘An act 
to provide for a geological, mineralogical, and 
agricultural survey of the State,’’ passed March 
16, 1857, James Hall, of the State of New York, 
the plaintiff in error, and Ezra Carr and Edward 
Daniels of Wisconsin, were appointed **commis- 
sioners’’ to make the survey. Their duties were 
specifically defined and were all of a scientific 
character. They were required to distribute the 
functions of their work by agreement among 
themselves, and to employ such assistants as a 
majority of them might deem necessary. The 
Governor was required ‘‘to make a written con- 
tract with each commissioner” for the perform- 
ance of his allotted work, and ‘‘the compensation 
therefor, including the charge of each commis- 
sioner,’’ and it was declared that ‘such contract 
shall expressly provide that the compensation to 
such commissioners shall be at a certain rate per 
annum, to be agreed upon, and not exceeding the 
rate of $2,000 per annum, and that payment will 
be made only for such part of the year as such 
commissioner may actually be engaged in the 
discharge of his duty as such commissioner.”’ In 
_ Case of a vacancy occurring in the commission, 
the Governor was empowered to fill it, and he 
was authorized to “‘remove any member for in- 
competency or neglect of duty.’’ To carry out 
the provisions of the act, the sum of $6,000 per 
annum for six years was appropriated, ‘‘to be 
paid to the persons entitled to receive the same-”’ 

By an act of the Legislature of April 2, 1860, 
Hall was made the principal of the commission 
and was vested with the general supervision and 
control of the survey. He was required to con- 
tract with J. D. Whitney and with Charles Whit- 


tlesey for the completion within the year of their ' 


respective surveys. To carry into effect these 
provisions, the Governor was authorized to draw 
such portion of the original appropriation, not 
drawn previous to the 29th of May, 1858, as might 
be necessary for that purpose,—the residue to be 





otherwise used as directed. By a subsequent act 
of March 21, 1862, both the acts before mentioned 
were repealed without qualification. 

On the 29th of May, 1858, Hall entered into a 
contract with the Governor, whereby it was stip- 
ulated on his part that he should perform the du- 
ties therein mentioned touching the survey, ‘‘this 
contract to continue till the 3d day of March, 
1863, unless the said Hall should be removed for 
incompetency or neglect of duty, * * * * or 
unless a vacancy shall occur in his office by his 
own act or default.’? On the part of the State it 
was stipulated ‘that the said Hall shall receive 
for his compensation and expenses, including the 
expense of his department of said survey, at the 
rate of $2,000 per annum.” * * * * ‘*Pro- 
vided that for such time as said Hall or his assist- 
ants shall not be engaged in the prosecution of 
his duties according to the terms of said act, and 
of this contract, deduction shall be made, pro 
rata, from the sum of his annual compensation 
and expenses.”’ 

Hall brought this action upon the contract. 
The declaration avers that immediately after the 
execution of the contract he entered upon the 
performance of the duties thereby enjoined upon 
him, and continued in their faithful performance 
until the time specified in the contract for its ex- 
piration, to-wit, the 3d of March, 1863; that he 
was not removed by the Governor for incompe- 
tency or neglect, nor was any complaint ever 
made by the Governor against him; that he never 
at any time directly or indirectly assented to the 
repeal of the acts of 1857 and 1860, and that there- 
after he continned in the performance of his la- 
bors the same as before, and that for the year 
ending March 3d, 1863, he devoted his whole time 
and skill without cessation to the work: He avers 
further, that for his services performed prior to 
March 3, 1862, he was fully paid, but 
that for the year ending March 3, 1863, 
he had _ received nothing; that payment 
was demanded and refused on the 3d of 
December, 1863, and that the defendant is, there- 
fore, justly indebted to him in the sum of $2,000 
with interest from the date last mentioned. He 
avers finally, that on the 30th of January, 1875, 
he presented his claim to the Legislature by a 
proper memoriai and that its allowance was re- 
fused. 

The State demurred upon two grounds: 1. 
That the complaint did not show facts sufficient 
to constitute a cause of action. 2. That it ap- 
peared upon the face of the complaint that the 
cause of action did not accrue within six years be- 
fore the commencement of the action. In sup- 
port of the first objection, it was insisted that the 
employment of the plaintiff was an office, and 
that the legislature had therefore the right to 
abolish it at pleasure. For the plaintiff it was main- 
tained that there was a contract, and that the re- 
pealing act impaired its obligation in violation of 
the contract clause of the Constitution of the 
United States. The court sustained the demurrer 
upon the first ground, and the plaintiff declining 
to amend, dismissed his petition. The opinion of 
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the court is limited to the first point, and ours 
will be confined to that subject. The whole case 
resolves itself into the issue thus raised by the 
parties. 

No question is made as to the suability of the 
State. The proceeding is authorized by a local 
statute. The question raised by the record is 
within our jurisdiction. In the exercise of that 
jurisdiction in such cases, this court is nnfettered 
by the authority of State adjudications. It acts 
independently and is governed by its own views. 
vine Grove v. Talcott, 19 Wall. 666. 

The question to be considered was before us in 
United States v. Hartwell, 6 Wall. 393. It was 
there said that ‘‘an office is a public station or em- 
ployment conferred by the appointment of gov- 
ernment. The term embraces the ideas of tenure, 
duration, emolument and duties. * * * * 
A government office is different from a govern- 
ment contract. The latter is necessarily limited 
in its duration and specific in its objects. The 
terms agreed upon define the rights and obliga- 
tions of both parties,and neither may depart from 
them without the assent of the other.’? In U. 
S. v. Maurice, 2 Brock. 96, Chief Justice Mar- 
shall said: ‘Although an office is an employ- 
ment, it does not follow that every employment 
is an office. A man may certainly be employed 
under a contract, express or implied, to perform 
a service without becoming an officer.’’ The case 
before us comes within the definition we have 
taken from United States v. Hartwell. The stat- 
ute under which the Governor acted was explicit 
that he should ‘‘make a written contract with 
each of the commissioners aforesaid, expressly 
stipulating and setting forth the nature and ex- 
tent of the services to be rendered by each, and 
the compensation therefor ;’’ and that ‘‘such con- 
tract’? should ‘‘expressly provide that the com- 
pensation of each commissioner should be at a 
certain rate per annum to be agreed upon, and 
not exceeding $2,000 per annum for the time such 
commissioner may be actually engaged.’’ The 
action of the governor conformed to this view. 
The instrument executed pursuant to the statute 
recites that it is an ‘‘agreement’’ between the 
Governor as one party, and Hall, Carr and Ran- 
dall, the commissioners, as the other. They sev- 
erally agreed to do what the statute contemplated, 
and he agreed to pay all that it permitted. The 
names and seals of the parties were affixed to the 
agreement, and its execution was attested by two 
subscribing witnesses, as in other cases of con- 
tract. ; 

Where an office is created, the law usually fixes 
the compensation, prescribes its duties and re- 
quires that the appointee shall give a bond with 
sureties for the faithful performance of the serv- 
ice required. To do all this, if the employment 
were an office, by a contract with the officer and 
without his bond, would, to say the least, be a 
singular anomaly. The acts of 1857 and 1860 both 
speak of Hall as “tof Albany, N. Y.’? He was 
not, therefore, a citizen or resident of the State 
of Wisconsin. 





It is well settled in Wisconsin, that such a per- 
son can not be a public officer of that State. 
State, ex rel. Off. v. Smith, 14 Wis. 497; State, ex 
rel. Schmit v. Murray, 28 Id. 96. In U. S., 
ex rel. Noyes v. Hatch, 1 Pinney, 182, the Su- 
preme Court of the State decided that “‘the term, 
civil officers, as used in the organic law (Act of 
Congress of April 20, 1836), embraces only those 
officers in whom a portion of the sovereignty is 
vested, or to whom the enforcement of municipal 
regulations or the control of the general interests 
of society is confided, and does not include such 
officers as canal commissioners.’? In Butler v. 
Regents of the University, 32 Wis. 124, the same 
court held, without dissent, that a professor in 
the State University, appointed for a stated term 


with a fixed salary, was not a public officer, in’ 


such a sense as prevented his employment from 
creating a contract relation between himself and 
the Regents. Itis hard to distinguish that case 
in principle from the o e before us. 

Ina sound view of the subject it seems to us 
that the legal position of the plaintiff in error 
was not materially different from that of parties 
who, pursuant to law, enter into stipulations 
limited in point of time, with a State, for the 
erection, alteration or repair of public buildings, 
or to supply the officers or employees who occupy 
them, with fuel, light, stationery, and other things 
necessary for the public service. The same rea- 
soning is applicable to the countless employees 
in the same way, under the National government. 
It would be a novel and startling doctrine to all 
these classes of persons, that the government 
might discard them at pleasure, because their re- 
spective employments were public offices, and 
hence without the protection of contract rights. 

It is not to be supposed that the plaintiff in 
error would have turned his back upon like em- 
ployment, actual or potential, elsewhere, and 
have stipulated as he did to serve the State of 
Wisconsin for the period named, if the idea had 
been present to his mind that the State had the 
reserved power to break the relation between 
them whenever it might choose to do so. Nor is 
there anything tending to show that those who 
acted in behalf of the State, had any such view 
at that time. All the facts disclosed point to the 
opposite conclusion as to both parties. 

Undoubtedly, as a general proposition, a State 
maj abolish any public office created by a public 
law (Newton v. Commissioners, 100 U. S. 559); 
but even with respect to those offices, the cireum- 
stances may be such as to create an exception. 
In the Dartmouth College Case, 4 Wheat. 694, Mr. 
Justice Story said: ‘It isadmitted that the State 
legislatures have power to enlarge, repeal and 
limit the authorities of public officers in their 
official capacities, in all cases where the Consti- 
tutions of the States respectively do not prohibit 
them; and this, among others, for the very rea- 
son, that there is no express or implied contract 
that they shall always, during their continuance 
in office, exercise such authorities. But when 
the legislature makes a contract with a public 
officer, as in case of a stipulated salary for his 
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services during a limited period, this, during the 
limited period, is just as much a contract, within 
the purview of the constitutional prohibition, as 
a like contract would be between two private 
citizens.’’ When a State descends from the plane 
of its sovereignty and contracts with private per- 
sons, it is regarded pro hac vice, as a private per- 
son itself, and is bound accordingly. Davis v. 
Gray, 16 Wall. 232. The general government has 
no powers but such as are given to it expressly or 
by implication. The States and their legislatures 
have all such as have not been surrendered or 
prohibited to them. Gilman v. Phila., 3 Wall. 
725; and see, also, 2 Greenleaf’s Cruise, 67. That 
the laws under which the Governor acted, if valid, 
gave him the power to do all he did, is not de- 
nied. We will not, therefore, dwell upon that 
point. The validity of those laws is too clear to 
admit of doubt. It would be a waste of time to 
discuss the subject. 

We are of opinion that the Supreme Court of 
the State erred in the judgment given. It is, 
therefore, reversed, and the case will be remanded 
for further proceedings in conformity with this 
opinion. 





CONTRACT — MINDS OF PARTIES MUST 
MEET—AUTHORITY TO AGENT. 





EVERTS v. SELOVER. 





Supreme Court of Michigan, November, 1880. 


To make a contract, the minds of the parties must 
meet as to its terms. Therefore, where A agreed to take 
asubscription book from the agent of B, the payment to 
be made by the proceeds of his office for a certain peri- 
od, but the instructions to the agent prohibited any 
such agreement bythe agent: Held, that B could not 
recover the publication price of tbe book except under 
the above agreement, as A had never assented to any 
other contract. 


Error to Branch County. 

Hiram Kimball, for plaintiffs in error; John R. 
Champion, for defendant in error. 

Coo_Ley, J., delivered the opinion of the court: 

This is an action brought to recover the subscrip- 
tion price of a local history. The subscription 
was obtained by an agent of the plaintiffs, and 
defendant signed his name to a promise to pay $10 
on the delivery of the book. This promise was 
printed in a little book, made use of for the pur- 
pose of obtaining such subscriptions, and on the 
opposite page, in sight of one signing, was a ref- 
erence to ‘‘rules to agents,”’ printed on the first 
page of the book. One of these rules was that 
‘**no promise or statement made by an agent which 
interferes with the intent of the printed contract 
shall be valid,” and patrons were warned under 
no circumstances to permit themselves to be per- 
suaded into signing the subscription, unless they 
expected to pay the price charged. From the 
evidence it appears that when Schenck, the agent, 
solicited his subscription, the defendant was not 
inclined to give it, but finally told the agent he 





would take it, provided his fees in the office of 
justice, then held by him, which should accrue 
from that time to the time of delivery of the 
book, should be received as an equivalent. The 
agent assented, and defendant signed the sub- 
scription, receiving at the same time from the 
agent the following paper: 
‘““COLDWATER, April 29, 1878. 

“Mr. Isaac M. Selover gives his order for one 
copy of our history, for which he agrees to pay 
on delivery all the proceeds of his office as justice 
from now until the delivery of said history. 

“EVERTS & ABBOTTS, per Schenck.” 

The plaintiffs claim that the history was duly 
delivered, and they demand the subscription 
price, repudiating the undertaking of the agent 
to receive anything else, as being in excess of his 
authority and void. The defendant relies on that 
undertaking, and has brought into court $4.27, as 
the amount of his fees as justice for the period 
named. This statement of facts presents the 
questions at issue so far as they concern the 
merits. 

It may be perfectly true, as the plaintiffs insist, 
that this understanding of the agent was in excess 
of his authority; that the defendant was fairly 
notified by the entries in the book of that fact, 
and that consequently the plaintiffs were not 
bound by it, unless they subsequently ratified it. 
Unfortunately for their case, the determination 
that the act of the agent in giving this paper was 
void, does not by any means settle the fact of de- 
fendant’s liability upon the subscription. 

The plaintiffs’ case requires that they shall 
make out a contract for the purchase of their 
book. To do this, it is essential that they show 
that the minds of the parties met on some dis- 
tinct and definite terms. The subscription stand- 
ing alone shows this; for it shows, apparently, 
that defendant agreed to take the book, and pay 
therefor on delivery the sum of $10. But the 
contemporaneous paper given back by the agent 
constitutes a part of the same contract, and the 
two must be taken and considered together. 
Bronson v. Green, Wal. Ch. 56; Dudgeon v. Hag- 
gart, 17 Mich. 275. ‘Taking the two together, it 
appears that the defendant never assented to any 
purchase except upon the terms that plaintiffs. 
should accept his justice’s fees for the period 
named in full payment for the book. If this part 
of the agreement is void, the whole falls to the 
ground, for defendant has assented to none of 
which this is not a part. 

When plaintiffs discovered what their agent had 
done, two courses were open to them: To ratify 
his contract, or to repudiate it. If they ratified it, 
they must accept what he agreed to take.’ If they 
repudiated it, they must decline to deliver the 
book under it. But they can not ratify so far as 
it favors them and repudiate so far as it does not 
accord with their interests. They must deal with 
the defendant’s undertaking as a whole, and can 
not make a new contract by a selection of stipu- 
lations to which separately he has never assented. 

The judgment must be affirmed with costs. 
The other justices concurred, 
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LEASEHOLD — ATTACHMENT — HOW | attacked the validity of the proceedings on the 
LEVIED. lien suit, and the lien itself, and insisted that the 
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Supreme Court of Tennessee, July, 1880. 


Under a bill filed by a mechanic to enforce his lien 
for the erection of a building on leasehold property, 
and the furnishing and erection of machinery and fixt- 
ures thereon, the attachment may be levied without 
going on the premises or taking possession of the prop- 
erty. 


CooPER, J., delivered the opinion of the court: 

The contest in this case is between the com- 
plainants and the defendant, Richardson, over a 
steam engine, boilers and other machinery and 
fixtures located on leased land, and used for car- 
rying on the business of cleaning cotton. The 
chancellor rendered a decree in favor of com- 
plainants, and the defendant appealed. 

The complainants, as mechanics, erected the 
frame building, and furnished and put up the 
engine, boilers, machinery and fixtures, under a 
contract with J. R. Miles & Co. The work was 
accepted on the 10th of June, 1876, the complain- 
ants receiving in payment the notes of Miles, Ely 
& Co., one T..S. Ely having in the meantime be- 
come a partner. The land had been leased to 
Miles & Co. for three years from the Ist of April, 
1876; the only evidence of the lease being in 
parol, except a memorandum in writing on the 
books of the lessor. On the 15th of March, 1877, 
the complainants filed their bill to enforce their 
lien as mechanics on the leasehold interest, build- 
ing, machinery and fixtures. The attachment di- 
rected the sheriff to attach the leasehold interest, 
describing the interest and the land, ‘‘together 
with the buildings, engines, boilers, machinery, 
etc., on said premises.’’ The levy was made at 
11 o’clock A. M., on the 15th of March, 1877, by the 
deputy sheriff in his office, without going on the 
premises or taking possession of any part of the 
property by indorsing on the writ: ‘‘Levied on 
all the within described property as herein com- 
manded instanter.”” The suit was against the 
members of the firm of Miles, Ely & Co., and 
such proceedings were had in it that a final de- 
cree was rendered in favor of complainants for 
the balance of the debt due for the work, and 
subjecting the property mentiened in the bill to 
the satisfaction thereof. 

Un the 12th of July, 1876, Miles, Ely & Co. bor- 
rowed from the defendant, Richardson, $10,000, 
and, to secure the payment thereof, conveyed 
their said leasehold interest, with the building, 
machinery and fixtures, to a trustee with power 
to sell on default. Oa the Ist of March, 1877, 
there having been a default in the payment of the 
secured debt, the trustee took possession and, on 
the 15th of March, 1877, sold the trust property 
under the deed, the defendant, Richardson, be- 
coming the purchaser. The present bill was filed 
on the 18th of July, 1877, claiming title under the 
proceedings in the suit to enforce the mechanic’s 
lien. The defendant, by answer and cross-bill, 





defendant had the better title. 

The complainants were, under the original con- 
tract, entitled to a lien as mechanics, for the debt 
thereby created, on the leasehold interest in the 
land, the building, engines, machinery and fixt- 
ures furnished and erected, for twelve months 
from the completion of the work. Code, § 1981; 
Alley v. Lanier, 1 Cold. 540. The lease, even if 
void as a letting for three years because not in 
writing, was good for one year, and the bill was 
filed before the expiration of the year. The lien 
is enforced by attachment, and will bind the land 
although the owner may convey or otherwise dis- 
pose of it. Code, §§ 1985, 1987; Weller v. McNabb, 
4 Sneed, 422. It may also be enforced by judg- 
ment and execution at law, to be levied on the 
property subject to the lien. Act of 1873, 19,1. 
The fact that the notes of Miles, Ely & Co., in- 
stead of Miles & Co., with whom the contract was 
made, were taken, and the further fact that one 
of the notes fell due after the expiration of the 
year, by reason of the three days of grace, can 
not be held to operate as a waiver of the lien, for 
we have positive testimony that such was not the 
intention of the parties. Any presumption to the 
contrary beeause of the facts is clearly rebutted. 
Whether the acceptance of a note falling due af- 
ter the expiration of the year was, to the extent 
of that part of the debt so evidenced, a waiver of 
the lien, it becomes unnecssary to inquire. 

It is conceded by the complainants that they 
were not the hoiders of the note at the filing of 
their bill to enforce the lien, and that they are 
consequently not entitled to charge it upon the 
property by virtue of their attachment. One of 
the other notes had been assigned to an assignee 
with notice of the lien, and had been again taken 
up by the complainants. Their right, as well as 
the right of the assignee to the benefit of the lien 
for this note, if he had taken the proper steps 
while owning it, can not admit of doubt. Code, 
§ 1989. The only question of real difficulty in the 
case is whether the levy of the attachment is 
good as against the defendants. Independent of 
statute, a leasehold interest in land should be 
levied on and sold as personal property, and so 
of the building and fixtures set in and attached to 
the soil. A mere paper levy without more would 
not be good. Freem. on Ex. § 260. It would be 
otherwise with a levy on real estate proper. Id. 
§ 280. And when a lien exists, Mr. Freeman 
treats the levy as a mere form, and this is the re- 
sult as tothe mechanie’s lien by the act of 1873, 19. 
Our Code provides that the word ‘land,’ when- 
ever used in the compilation, shall be held to in- 
clude lands, tenements and hereditaments, and 
allrights thereto and interests therein. Code 
§ 51. The words ‘real estate”? are given by 
the same section the like extensive mean- 
ing, and, as a consequence, it has been held 
that a statute which protects the interest of the 
husband in the ‘‘real estate” of the wife from the 
husband’s creditors, protects a like interest in the 
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wife’s leasehoids. Kelley v. Schultz, 12 Heisk. 
218. It had previously been held that the lien 
given by the Code, § 1981, to a mechanic upon 
the “lot of ground or tract of land,’”’ on which 
improvements were made, extended to the lease- 
hold interest in the lot or land of the person con- 
tracting for the work. Alley v. Lanier, 1 Cold. 
540. And without the aid of the statute, the ven- 
dor’s implied lien for purchase money has been 
extended to a leasehold interest. Choate v. 
Tighe, 10 Heisk. 621. See to the same effect, 
Richardson v. Bowman, 40 Miss. 783, and Bratt 
v. Bratt, 21 Md. 578. 

. It is obvious, therefore, that under a statute 
which gives alien on land, and is construed to 
include a leasehold interest, the levy is intended 
to be uniform for all land, and that the same levy 
which would be good upon the land proper, 
meaning the entire fee, would be equally good as 
to any interest in land subject to the like lien, en- 
forceable by the like attachment. 

The statute gives the lien on the building, fixt- 
ures or improvements, as well as the lot or land, 
to be enforced by similar attachment. Code, sec. 
1985. The levy which would be good as to the 
land, must be equally good as to the building, fixt- 
ures and improvements; at any rate, so long as 
they remain attached to the soil, although sever- 
able. Guthrie v. Jones, 108 Mass. 191; Pember- 
ton v. King, 2 Dev. 376. The statute makes no 
distinction in the case, and it would not only be a 
useless refinement for the court to draw a dis- 
tinction, but might lead to inconvenient results. 
The lien is favored by the legislature, and should 
not be hazarded by dangerous niceties in its en- 
forcement. It is not so much the attachment as 
the lien which third persons are required, at their 
peril, to take notice of. This is rendered plain by 
the act of 1873, which actually dispenses witk the 
attachment at law. Any person claiming under 
the original contracting party must stand in his 
shoes, and an attachment good as to the latter, 
ought tu be good as to the former. 

There is no error in the decree of the chancel- 
lor, aad it must be affirmed with costs. 








ABSTRACTS OF RECENT DECISIONS. 


NOTES OF: RECENT DECISIONS. 


GRAND JURY—OBJECTION TO COMPETENCY OF 
JUROR—PROCEEDINGS IN GRAND JURY ROOM NOT 
PROVABLE.—1. The expression of an opinion that an 
accused person is guilty, by a grand juror before he 
Was sworn, appears never to have been a ground of 
challenge in the English courts. Some respectable 
authorities in this country hold that it is, but these 
generally hold that the exception must be taken be- 
fore the grand jury is sworn. If a disqualification 
discovered after indictment found can be taken ad- 
vantage of, it must be ove that is pronounced such by 
the common law, or by the statute (if it be a matter 
of statute), and one that absolutely disqualifies, as 
alienage or the want of a freehold. 2. One of several 





defendants indicted by a grand jury pleaded in abate- 
ment that there were not twelve members of the 
grand jury who were in favor of finding a trug bill 
against him, but that the foreman stated to them that 
they could not find a true bill against the others un- 
less they included him, and that his name was in- 
cluded because the grand jurors thought it necessary 
in finding a true bill against the others. The State’s 
attorney demurred to this plea. Held, that the court 
could not allow any evidence as to the proceedings 
within the grand jury room, which, by their oath, 
the jurors were to keep secret, and that the State’s 
attorney had no authority by demurrer or otherwise 
to admit the plea. Supreme Court of Errors of Con- 
necticut. Opinion by Hovey, J.—State v. Hamlin. 


FRAUDULENT CONVEYANCE—INNOCENT VENDEE 
FROM ONE FRAUDULENTLY SELLING, PROTECTED.— 
F, who was indebted to V to the amount of $1,000, 
sold him merchandise for $1,600, V giving his own 
negotiable notes for the difference between the debt 
and the purchase price. In an action by V against a 
sheriff who had attached the goods at the suit of cred- 
itors of F, the court below ruled that if V purchased 
in good faith in payment of an actual debt from F to 
himself and gave to F, for the difference between the 
debt and the price of the goods, his negotiable prom- 
issory notes, he got a good title as against creditors, 
even though F may have sold with intent to defraud 
them. Held, correct. Where a person buys for the 
sole purpose of obtaining payment of an honest debt, 
the circumstance that the seller intends to hinder or 
defraud his creditors does not make the sale void. It 
must be made out that the buyer participated in the 
fraudulent intent. 85 Mich. 191; 37 Id. 595; 38 Id. 
253; 40 Id. 447; 61 N. Y. 626. Supreme Court of Mich- 
igan. Opinion by GRAVES, J.—Beurmann v. Van 
Buren. 

VALIDITY OF ACTS OF OFFICER DE FactTo.—S, 
who had been elected judge, qualified, and thus un- 
der a statute became de jure ajudge in the place of 


his predecessor N, whose term then expired. ‘There-' 


after, upon the same day, before S began to perform 
the duties of the office, N directed judgmentin an 
action he had before tried. Held, that his acts in so 
doing were those of an officer de facto, and were 
valid. Supreme Court of Minnesota. Opinion by 
BERRY, J.—Carliv. Rhener. 22 Alb. L. J. 453. 


RECEIVER OF CORPORATION— ESTATE IN HANDS 
OF, LIABLE UPON COVENANT OF CORPORATION TO 
Pay RENT.—A corporation which had leased from 
plaintiffs certain real estate fora term of years was 
dissolved and its affairs placed in the hands of a re- 
ceiver. The assets of the corporation were sufficient 
to meet all its obligations and leave a surplus for dis- 
tribution among stockholders. Held, that by the dis- 
solution of the corporation the lease was not termin- 
ated, and the covenant to pay rent did not cease to be 
obligatory. New York Court of Appeals. Opinion 
by RaPaLLo, J.—People v. National Trust Co. 


TAXATION OF SHARES—REMEDY FOR ILLEGAL — 
CONSTITUTIONAL LAw.—A State statute, independ- 
ent of and designed as a substitute for all other pro- 
visions for taxation, which permits any debtor, 
assessed upon personal property, to deduct the 
amount of his debts from the valuation of all his per- 
sonal property, including money capital, except bank 
shares, is wholly unconstitutional and invalid as to 
National bank shares, and affords no authority for 
making any assessment upon such shares; and an in- 
junction to restrain the enforcement of such tax will 
issue at suit of a bank the shares of whose capital are 
thus illegally assessed against the shareholders. 


+ United States Circuit Court, Northern District of New 
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York. Opinion by WaLLace, J.—National Ex. Bank 
v. Hills, 22 Alb. L. J. 461. 





SUPREME COURT OF THE UNITED STATES. 


October Term, 1880. 


TJURISDICTION—CAN NOT BE CONFERRED BY CON- 
SENT OF PARTINS—CONSENT WHEN PROPER.—1. The 
mere consent of parties can not confer upon the courts 
of the United States, jurisdiction to hear and de- 
cidetheir cases. 2. A was attempting in a State court 
to enforce alien ona railroad by judicial sale, which 
was a rival and conflicting lien to that of C and O, who 
were proceeding in the Federal court to sell the same 
property uadertheir lien. The latter court had not 
only obtained jurisdiction of the question of lien prior 
to the initiation of A’s suit, but it had taken posses- 
sion of the property by its receiver. Held, that in 
consenting to the voluntary transfer of the litigation 
from the State court into the Federal court, the par- 
ties did no more than what they could have been com- 
pelled to do by the injunction of the latter, and what 
would have been done by such compulsory order, if they 
had not submitted to it by agreement. Affirmed. In 
error to the United States Circuit Court for the South- 
ern District of Illinois. Opinion by Mr. Justice MIL- 
LER.—People’s Bk. v. Winslow. 

CouNTty BONDS — CONDITION PRECEDENT TO 
SuIT —IRREGULARITIES IN ISSUE —FALSE STATE- 
MENTS MADE TO VOTERS.—Suit on bonds of the 
Counties of Greene and Pickens, Ala. By the code 
of the State itis provided: ‘No suit can be brought 
against a county until the claim or demand has been 
presented within the time limited by sec. 832 [909] to 
the court of county commissioners, and either disal- 
lowed or reduced by such court, and refused by the 
party.’’ Code, sec. 2,903 [2,537] It was objected by 
the defendant that a demurrer to the complaint should 
have been sustained below because it was not averred 
specially that the coupons sued on were presented to 
the court of county commissioners for allowance be- 
fore the suit was brought. Held, that the court did 
noterr. In the State court, under the rule as stated 
in Shinbone v. Randolph Co., 56 Ala. 188, and other 
cases, a mandamus would lie without reducing the 
coupons to judgment, to compel the commissioners’ 
court to levy and collect the taxes necessary to pay 
what was due. The rule is different, however, in the 
courts of the United States, where sucha writ can 
only be granted in aid of an existing jurisdiction. 
There a judgment at law on the coupons is necessary to 
support such a writ. The mandamus is in the nature 
of an execution to carry the judgment into effect. 
Bath Co. v. Amy, 13 Wall. 251; Graham v. Norton, 15 
Wall. 428. A suit, therefore, to get judgment on the 
bonds or coupons is part of the necessary machinery 
which the courts of the United States must use in en- 
forcing the claim, and the jurisdiction of those courts 
is not to be ousted simply because in the courts of the 
State a remedy may be afforded in another way. 2. 
Sec. 11 of the act under which the bonds were issued 
provides ‘‘that the bonds * * * * shall be of such 
denomination as the court of county commissioners 
* * * * and said railroad company may agree up- 
on, but not to be forless than $100, nor more than 
$1,000. In the proposition of the company, it was 
suggested that the bonds to be issued in payment of the 
subscription should be ‘‘in the sum of one and five hun- 
dred thousand dollars each.’’ In the records of the court 
ordering the election, the proposition, as recorded, is 
that the bonds be in the sum of $1,500 each.’’ The final 





action of the court was to issue bonds of $500. Held, 
that the bonds were valid. 38. Bonds issued under 
the authority of a popular election can not be set 
aside simply because all that may have been said by 
interested parties, in public speeches during the can- 
vass which preceded the election, does not turn out to 
be in every respect true. Affirmed. In error to the 
United States Circuit Court for the Southern District 
of Alabama. Opinion by Mr. Chief Justice WAITE. 
—County of Greene v. Daniel; County of Pickens v. 
Daniel. 

EVIDENCE—ACTION AGAINST EXECUTOR—STAT- 
UTE CONSTRUED.—1. Rev. Stats. U. 8. sec. 858, pro- 
vides that in the courts of the United States ‘‘no wit- 
ness shall be excluded iu any action on account of 
color, or in any civil action because he isa party to, 
or interested in, the issue tried: Provided, that in 
aetions by or against executors, administrators, or 
guardians, in which judgment may be rendered for 
or against them, neither party shall be allowed to 
testify against the other as to any transaction with or 
statement by the testator, intestate or ward, unless 
called to testify thereto by the opposite party, or re- 
quired to testify thereto by the court. In all other 
respects, the laws of the State in which the court is 
held, shall be the rules of decision as to the compe- 
tency of witnesses in the courts of the United States 
in trial at common law and in equity and admiralty.’’ 
In an action against the executor of W, one 8, not a 
party to the action, was introduced asa witness for 
plaintiff, and was allowed against the objection of the 
defendant, to testify as to a conversation had by him 
with W, touching some of the matters involved in 
the present controversy. The objection to his testify- 
ing was placed upon the ground that W was dead, 
and that he, the witness, was interested in the issues 
tobe tried. Held, that the court did not err. The 
first clause of the section shows that there were, in the 
mind of Congress, two classes of witnesses—those who 
were parties to the issue, that is, parties to the record, 
and those interested in the issue to be tried, that is, 
those who, although not parties to the record, held such 
relations to the issue that they would lose or gain 
by the direct legal operation and effect of the 
judgment. A witness may be interested in the issue 
without being a party thereto—a distinction which 
seems to have been recognized in all the statutes to 
which reference has been made. But whether a party 
to. or only interested in the issue, the witness is not 
to be excluded in the courts of the United States, up- 
on either ground, except that in actions in which 
judgment may be rendered for or against-an executor, 
administrator or guardian, no party to the action can 
testify against the other as to any transaction with, or 
statement by the testator, intestate or ward, unless 
called to testify thereto by the opposite party or re- 
quired to testify thereto by the court. The proviso of 
section 858 excludes only one of the classes described 
in its first clause, those who are, technically, parties 
to the issue to be tried,—and we are not at liberty to 
suppose that Congress intended the word ‘‘party,’’ 
as used in that proviso, to include both those who, ac- 
cording to the established rules of pleading and evi- 
dence, are parties to the issue, and those who, not 
being parties, have an interest in the result of that 
issue. 2. The statute of Illinois, where the case was 
tried, can have no bearing ona question which has 
been provided for by the Federal statute. Affirmed. 
In error to the Circuit Court of the United States for 
the Southern District of Illinois. Opinion by Mr. Jus- 
tice HARLAN.—Potter v. Third Nat. Bank. 

LIFE INSURANCE — NON-PAYMENT OF PREMIUM 
INVALIDATING POLICcy.—The charter of a Wisconsin 
life insurance company contained this: ‘‘Every per- 
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son who shall become a member of this corporation by 
effecting insurance therein shall, the first time he ef- 
fects insurance, and before he receives his policy, pay 
the rates that shall be fixed upon and determined by 
the trustees.’’ G presented an application to the Chi- 
cago agents of the companyin August, 1872, for insur- 
ance on his life for $6,000. This was forwarded to the 
company by the agents. The company decided to issue 
a policy, and the same month sent to the agents a policy 
in terms insuring the life of G for $6,000, which con- 
tained this: ‘‘This policy shall not take effect and be- 
come binding on the company until the premium be 
actually paid, during the life-time of the person whose 
life is assured, to the company or to some person au- 
thorized to receive it, who shall countersign the policy 
on receipt of the premium.’’ This policy the agents 
kept until the 2d of October, when the premium, which 
was $302.52, not having been paid, they returned it to 
the company, and it was cancelled. G died onthe 
16th of September, 1872. On the 12th of November 
plaintiffs, his administrators, tendered the amount of 
the premium to the Chicago agents, and demanded the 
policy. Held, that the policy never became valid as to 
G, and the company were not liable underit. Where 
there is a condition subsequent, and it is broken, relief 
may be given upon equitable terms; but where it is pre- 
cedent, and neither fulfilled nor waived, no right or 
title vests, and equity can do nothing for the party in 
default. Davis v. Gray, 16 Wall. 229. Here there was 
clearly no performance by the applicant, and it is 
equally clear that hence there was no contract or obli- 
gation whatsoever on the part of the company. It 
was the business of the applicant, if, after sending 
forward his application, he continued to desire a pol- 
icy, to keep upthe proper communication with the 
Chicago agents, and during his lifetime to avail him- 
self of the offer which the compiny had made. The 
proposition of the company expired with his life. 
After his death his legal representatives could-not act 
vicariously for him. To allow them to enforce such 
a claim would be contrary to the plainest princi- 
ples of both law and equity. Ins. Co. v. Young, 23 
Wall. 106; Piedmont Life Ins. Co. v. Ewing, 92 U. 
8. 380. Decree affirmed. Appeal from the Circuit 
Court of the United States for the Northern District 
of Illinois. Opinion by Mr. Justice SwaYNE.—Gid- 
dings v. Northwestern Mut. Life Ins. Vo. 





SUPREME COURT OF ILLINOIS. 
November, 1880. 


NEGOTIABLE PAPER— WHEN ASSIGNMENT RE- 
STRICTIVE—RIGHT OF HOLDER FILLING BLANK IN- 
DORSEMENT—NOTICE.—1. Asthe negotiability of a 
bill or note can only be restricted by express restrict- 
ive words, the words ‘‘or order’’ need not be insert- 
ed ina full, or any indorsement, to give the bill or 
note a subsequent negotiable quality. A direction to 
pay to a particular person does not necessarily import 
that it shall not be paid to any other person to whom 
he may indorse it, but only that it shall not pass with- 
out his indorsement. 2. When the payee of a note 
indorsed the same in blank, and delivered the same 
to an insurance company in which he was a stock- 
holder, which company transferred the same to one 
H, who filled up the blank, making the note payable 
to a bank for collection on his account, and sent the 
same to the bank for collection, atid the bank on fail- 
ing to collect the same, returned it to H, indorsed 
without recourse on us, signed by the cashier: Held, 
that H, on the return of the note, had the right to 








strike out the indorsement he had written over the 
payee’s signature and fill up the indorsement to him- 
self, and that the indorsement to the bank for collec- 
tion did not destroy the negotiable quality of the note. 
3. When the payee of anote put the same into the 
hands of another indorsed in blank, in which condi- 
tion it came into the hands of H, who filled up the 
indorsement, directing its payment to a bank for his 
use, and the same was returned uncollected, in- 
dorsed in blank by the bank without recourse, and H 
afterwards sold and delivered the note to another, 
who had no actual notice of any interest the payee 
had 1n the same, it was held that the character of the 
indorsement written by H over the payee’s signature, 
afforded no notice to the purchaser from H of the 
payee’s interest in the note, and that the purchaser 
was entitled to be protected as an innocent purchaser. 
4, An indorsement of a note over the signature of the 
payee to a bank for collection for account of H, is an in- 
dorsement for the benefit of H, and not for that of the 
payee, and such an indorsement does not destroy its 
negotiability, but that any stranger, taking an indorse- 
ment from the bank, would hold the same for the use of 
H, the same as the bank. Opinion by Craic, J.— 
Fawcett v. National Life Ins. Co. 


EVIDENCE— BooKs OF ACCOUNT— ENTRIES ON 
SLATE—APPELLATE PRACTICE.—1. When the rendi- 
tion of judgment in the circuit court upon a referee’s 
report exceeding the plaintiff’s bill of particulars and 
affidavit cf merits, has not been assigned for error in 
the appellate court, it can not be inthis court. The 
record should affirmatively show that the question was 
raised in the appellate court to obtain a ruling upon 
it here. 2. When charges in the first instance were 
made by a clerk on a slate, and were within reasona- 
ble time thereafter transferred by the plaintiff, and 
then carefully compared with the entries on the slate 
by the plaintiff and his clerk, so as to make it certain 
that they were correctly copied into the books, it was 
held that the books on proof of such facts, and of the 
correctness of the account by the clerk, were properly 
admissible in evidence, the minutes on the slate being 
mere memoranda to assist the memory until the items 
were transferred to the books. 3. To admit charges 
ona party’s books, transferred from minutes on a 
slate, as evidence of the items therein shown, it is 
sufficient, if such entries are transcribed within a 
reasonable time, so that it may appear to have taken 
place while the memory of the favt was recent, or the 
source from which a knowledge of it was derived was 
unimpaired, and it is shown that the entries on the 
slate were made when the goods were delivered. 
Opinion by SCHOLFIELD, J.—Redlich v. Bauerlee. 


NEGLIGENCE—AVERMENTS—DUTY OF CITY AS TO 
SWING BRIDGE — INJURIES TO CHILDREN.—1. An 
averment in a declaration against a city,to recover for 
a personal injury on account of negligence on the part 
of the city, as to the cause of the injury is material; 
and without proof to sustain such allegation the vari- 
ance will be fatal to any recovery by the plaintiff. 2. 
Thus, when the declaration alleged that it was the 
duty of the city to so carefully keep and maintain a. 
street and swing bridge, as to protect persons travy- 
eling along and upon the same from danger, and on 
account of the negligence of the city in this regard, 
the plaintiff, while traveling along and upon the 
street, was necessarily and unavoidably thrown down 
upon said street and bridge, and caught between said 
bridge and the abutment of the street thereon, and 
had his arm caught, crushed and broken, and the 
proof showed that the plaintiff of his own volition 
jumped upon the bridge while it was in motion and 
before the draw was closed, and fell while attempting 
to jump off, it was held that the proof failed to show 
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that he was ‘‘necessarily and unavoidably thrown 
down, and that the variance was fatal.’’ 3. Whena 
child only four years old left his parents’ home with- 
out their knowledge or consent, his father being ab- 
sent engaged in his usual labor, and his mother being 
sick and confined to her room, and while thus away 
from home playing with other boys he was personally 
injured, and the proof showed thatthe mother, as 
soon as She discovered the child’s absence, had search 
made for him, and that the family were dependent 
upon the father’s daily labor for support, it was held 
that a finding of no negligence on the part of the pa- 
rents of the child was proper and correct. 4. It is the 
duty of a municipal corporation to keep and maintain 
bridges within the corporate limits in a reasonably 
safe condition, but it is not required by law to so 
construct its streets und bridges that accidents are im- 
possible to persons using them. Persons using them 
must exercise reasonable care for their personal safe- 
ty. 5. Whena swing bridge ina city is reasonably 
safe for persons using ordinary care, and achild, with- 
out the fault of its parents, with other children play- 
ing upon and about such bridge is injured, while 
the bridge is being handled with the requisite and 
usual care and skill, no recovery can be had and the 
injury must be attributed to accident. The law does 
not make it the duty of corporate authorities to so 
construct such bridges as to make them safe for chil- 
dren to play around orupon. Hence they are not 
bound to place guards or mechanical contrivances to 
keep children off the same. Opinion by ScorT, J.— 
Gavin v. City of Chicago. 





SUPREME COURT OF INDIANA. 
November, 1880. 


PROMISSORY NOTE—SURETYSHIP—CONTRIBUTION 
—EsTOPPEL.—A took a note signed by himself and B 
to C, and asked him to goon the note with them. 
The note upon its face was joint, and there was noth- 
ing to indicate that A and B were not both principals. 
Supposing and understanding that they were, C 
signed the note. B paid the note and sued C for con- 
tribution, alleging that A was the principal in the 
note, and himself and C sureties. Held, that while as to 
A, B might be a surety, he was estopped as between 
himself and C to claim that he was a surety, and as 
to C, must be regarded as aprincipal. 13 Ind. 128; 
28 Ohio St. 41; 24 Ind. 481; 35 Ind. 88; 36 Vt. 400; 14 
Wis. 18. Reversed. Opinion by WORDEN, J.—Bab- 
bett v. Shryer. 


CONDITION IN DEED GIVING LIFE ESTATE —PAR- 
TITION.—A deed contained the following condition: 
**A condition in the foregoing conveyance is that the 
said James B. Stout is to have the privilege of a sup- 
port off of said Jands during his lifetime, without in- 
cumbrance.’? Held, the condition entitled Stout, in 
equity, toa life estate in the lands, and the fact that 
he was not named as a vendee in the premises of the 
deed would not affect his right in equity. 29 Ind. 476. 
2. A partition of lands by a remainder-man can not 
be had during the existence of a life estate therein. 
59 Ind. 39; 62 Ind. 441. Reversed. Opinion by Bip- 
DLE, J.— Stout v. Dunning. , 


CRIMINAL CONVERSATION— MITIGATION OF DaM- 
AGES— MEASURE OF DAMAGES.—In an action for 
criminal conversation the circumstanecs attending 
the adultery, as to whether the wife was sought and 
importuned by her paramour, or whether she 
sought and threw herself in the way of him, and as 





to whether she was overcome by persuasion or gave 
herself away willingly, may be given in evidence as 
affecting the question of damages; and where the evi- 
dence showed that the wife met her paramour wil- 
lingly, an instruction to the jury that ‘‘the defendant 
can not insist, in mitigation of damages, that the 
wife consented tothe adultery. She had no right or 
legal capacity to give such consent,’”? was erroneous. 
It was also error to instruct the jury that in determin- 
ing the question of damages forthe piaintiff, they 
might consider the injury to the happiness, reputa- 
tion and honor of his family. The husband can re- 
cover oniy for injuries to himself for the loss of his 
wife. 22 Ind. 165; 48 1nd. 429; 59 Ind. 548; 31 Barb. 
273; 64 N. Y. 440. Reversed. Opinion by BIDDLE, 
J.—Fergusonv. Smithers. 


MORTGAGED REAL EsTATE — ASSIGNMENT OF 
RENTS AND PROFITS.—The mortgagor of real estate, 
which had been sold under foreclosure and redeemed 
by a junior incumbrancer,executed the following as- 
signment, ‘‘For value received I hereby assign, trans- 
fer and set over to Josiah Gwin all my right, title, 
claim and interes. in and to the rents and profits” of 
the land described. Held, that the assignment duly 
operated to transfer to G\vin the rents and profits of 
the mortgaged lands to accrue after the date of its 
execution, and not to invest him with any title or’ 
claim to rents and profits which had already accrued 
Affirmed. Opinion by Nispiack, C. J.— Gwin v. 
Biel. 


RAILROADS—NEGLIGENCE—WHEN A QUESTION OF 
FACT AND WHEN OF LAw.—1. In an action against 
arailroad company to recover damages for personal 
injuries, the plaintiff introduced evidence tending to 
show that the whistle of the locomotive was not 
sounded,as the train which injured plaintiff approach- 
ed the crossing. Held, that it was error to forbid the 
defendant to read in evidence an ordinance of the city 
prohibiting the sounding of a locomotive whistle dur- 
ing the ordinary transportation of trains through the 
city. 2. Aninstruction which informed the jury that 
the failure of the defendant to perform any duty im- 
posed either by statute or ordinance was negligence 
and entitled the injured party to recover, should also 
have informed them that such failure must have been 
the proximate cause of the injury. 2Thomp. Neg., 
12325 S. & R. Neg. 484, 485. 3. It is only when the 
circumstances of a case are such that the standard of 
duty is fixed and certain, or when the negligence is so 
clearly defined and palpable that no verdict could 
make it otherwise, that the court is authorized to 
withdraw the question of negligence from the jury 
and make it one of law and not of fact. 2 Thomp. 
Neg. 1236; Sher. & Red. Neg., sec. 11. Reversed. 
Opinion by NIBLACK, C. J.—Pennsylvania Company 
v. Hensel. ’ 

RIGHT OF PLAINTIFF TO DISMISS ACTION.—The 
plaintiff, when the cause is tried by a jury, may dis- 
miss his action without préjudice at any time before 
the jury retire; or when the trial is by the court, at 
any time before the finding of the court is announced. 
47 Ind. 182; 28 Ind. 194; 21 Ind. 210. Affirmed. 
Opinion by BIDDLE, J.—Burns v. Reigelsberger. 


SHERIFF’S SALE —ASSIGNMENT OF CERTIFICATE— 
Bona FIDE PURCHASER WITHOUT NOTICE.— This 
was an action by the appellees to recover possession of 
certain real estate. They claimed title by assignment 
of a certificate of sheriff’s sale, on which a deed was 
issued to plaintiffs. Appellants claim title through a 
conveyance from the execution debtor in the sher- 
iff’s sale. 1. The question of the validity of a sher- 
iff’s sale of real estate, in solido, it being susceptible 
of division, and one parcel sufficient to pay the judg- 
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ment, and the price given for the whole being grossly 
inadequate, is not in the case, and the court expresses 
no vpinion as to it, but cites tothe point the follow- 
ing cases: 65 Ind. 120; 60 Ind. 132; 45 Ind. 235; 41 Ind. 
19; 30 Ind. 382; 27 Ind. 450. 2. A sheriff’s certificate 
of sale does not convey title to the land sold, but is 
simply an obligation upon which a title may be ob- 
tained if the land is not redeemed. The assignee of 
such a certificate takes no more than the purchaser at 
the sale took by his purchase, and even though a bona 
Jide holder, for value, and without notice of any irreg- 
ularities in the proceeding, his title may be over- 
thrown. 3. In a suit to recover real estate, the plaintiff 
must recover on the strength of his own title, and not 
on the weakness of the title of the defendant; and an 
instruction to the jury that if they found that the deed 
through which the defendant claimed title was pro- 
cured by fraud, they should find for the plaintiff, was 
erroneous. 4. The word grantee means one who takes 
title by deed of conveyance, and it is not proper to call 
an assignee of a sheriff’s certificate a ‘‘grantee of the 
judgment plaintiff.”” Although the purchaser at a 
sheriff’s sale cannot convey any more right by the as- 
signment of his certificate than he took by his pur- 
chase, yet if he should obtain the sheriff’s deed on his 
certificate, and then couvey the land fora valuable 
consideration, without notice, his grantees might be- 
come innocent purchasers and thus take a better title 
than the purchaser at sheriff’s sale. Reversed. Opin- 
jon by BIDDLE, C. J.—Hasselman v. Lowe. 





SUPREME JUDICIAL COURT OF MASSA- 
CHUSETTS. 


September, 1880. 


EQUITY—PARTNERSHIP—CAPITAL ADVANCED BY 
ONE PARTNER—INTEREST.—A bill in equity to settle 
the affairs of a co-partnership between the complain- 
ant and the respondent, was referred to a master, 
who found that the partners were such under an oral 
agreement, for the purpose of building a prison under 
acontract with the Commonwealth, the profits and 
loss of which they were to share equally; that of the 
capital required for the business, less than a thousand 
dollars was furnished by the plaintiff, and that all the 
other capital was furnished by the defendant: that 
the defendant advanced for the use of the firm $ 27,- 
064, which was used by the firm for nearly three 
years; that the business was mainly conducted by the 
defendant, and that the partnership funds were de- 
posited in the bank in his name; that the money re- 
ceived from the State, the sum advanced by the de- 
fendant to the firm, and money for the payment of 
checks for his private debts were deposited together 
in the name of the defendant, and he drew on this 
deposit for the payment of partnership debts and for 
his private debts. It did not appear that there was 
any agreement as to the amount of capital which each 
was to contribute, or that the defendant was under 
any obligation to furnish the sum advanced by him, 
or that he did furnish it as capital to become the 
property ofthe firm. On exceptions to the master’s 
report, it was held, that the master might properly 
find that the firm was indebted to the defendant in 
the sum advanced by him, as money advanced to and 
used by the firm; that it was just and reasonable that 
the defendant should receive interest thereon in the 
settlement of the partnership aecounts, although there 
was no special agreement between the parties on that 
subject; that, as the arrangement by which the funds 


were deposited in the name ofthe defendant must be 
presumed to have been with the knowledge and con- 
sent of the plaintiff, the master was not required to 
find that any interest should be charged to the defend- 
ant on the partnership funds thus deposited in his 
name; and that as the plaintiff took no exception in 
terms to the rate of interest allowed by the master, he 
was not entitled to object to the rate allowed, Opin- 
ion by ENpiIcoTT, J. Baker v. Mayo. 


PUBLIC OFFICERS — COMPENSATION — TRUSTEE 
PROCEss.-—1. Under the Gen. Sts., ch. 176, §§ 1,2, 
providing that each town shall every year choose three 
or more assessors, such assessors are public officers, 
and not the agents or servants of the town; and the 
town, by the election of assessors, enters into no con- 
tract with them for the payment of their services. 
Walcott v. Swampscott, 1 Allen, 101; Hafford v. New 
Bedford, 16 Gray. 297; Barney v. Lowell, 98 Mass. 
571, 2. The Gen Sts. ch. 11, § 52; St. 1878, ch. 156, 
provide that an assessor shall receive, from the town, 
two dollars and a-half a day, and such other compen- 
sation as the town may allow. Held, that a town 
which had not voted any additional compensation to 
its assessors, could not be charged as a trustee in the 
trustee process; as what the law provides for the pay- 
ment of the assessors, is neither “‘gouds, effects nor 
credits’’ intrusted or deposited in the hands or pos- 
session of the town, within the meaning of the Gen. 
Sts., ch. 142, § 21. Opinion by ENDICOTT, J. Walker 
v. Cook. 


INDICTMENT— FALSE PRETENSES — ALLEGATION 
AND PROOF.--Where an indictment for getting money 
under false pretenses alleged that, by means of the 
false pretenses used, a loan from the prosecutor was 
made to the defendants jointly; it was held that this 
allegation was essentially descriptive of the offense, 
and the fact that the loan was as alleged, must be 
proved as matter of substance. Opinion by Corr, 
J. Com. v. Pierce. 


RAILROAD—DANGEROUS STRUCTURE—LIABILITY 
TO SERVANT.—Evidence that the defendant railroad 
corporation employed workmen in widening their 
road, and that in the course of the execution of said 
work the said workmen had occasion to use a derrick, 
owned and furnished to them by said corporation, 
and that prior to the injury hereinafter described, 
said derrick had been set up by said workmen by the 
side of the track, and had remained there unused, 
dangerously near an overhanging bank of earth and 
stones, in plain view, and with a guy loosely stretched 
across the track (though at a sufficient height when 
the derrick was upright to clear passing trains) for at 
least ten days, while the weather was alternately 
freezing and thawing; and that on the day preceding 
the night in which the plaintiff was injured. the bank 
thawed, and it was apparent to any one who looked 
at it that a large mass of the bank was loosened, and 
ready to fall upon the derrick; and that just before a 
freight train, upon which the plaintiff was employed 
as a brakeman by said corporation, came along, such 
a mass broke off from the bank and fell upon the der- 
rick, knocking it down and bringing the guy stretched 
across the track into such a position that it swept over 
the top of the train and struck and injured the plaint- 
iff, would warrant a jury in finding that the defend- 
ant corporation had not used the care which the cir- 
cumstances required to keep the track in a safe con- 
dition, and to guard against the impending danger. 
Opinion by GRay, C. J.—Holden v. Fitchburg R. Co 
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KENTUCKY COURT OF APPEALS. 
October, 1880. 


CRIMINAL LAW—RIGHT OF DEFENDANT TO MEET 
WITNESSES FACE TO FaCE—ERRORS FOR WHICH A 
REVERSAL MAY BE HaD.--Appellant was indicted for 
murder, tried, convicted and sentenced to the peni- 
tentiary for life. On appeal it is claimed that the court 
erred in directing the jury to view the place of killing 
in the absence of tLe accused. Held, that such refusal 
was in violation of the twelfth section of the Bill of 
Rights, which provides that the accused shall have the 
right to meet the witnesses face to face. State v. 
Bertrie, 24 La. Ann. 46. When, under sec. 236 
of the criminal code, the court directs a view of the 
place of the alleged crime by the jury, the aceused, as 
well as the judge of the conrt, should be present. 
But in this case the judge directed the place to be 
pointed out to thejury, and nothing more. In the ab- 
sence of anything to the contrary, it is to be presumed 
that nothing else was done by the persons chosen to 
point out the place, and it does not appear from the 
record that the substantial rights of the accused were 
prejudiced by the error complained of. On the con- 
trary, it appears affirmatively from the record that 
his substantial rights were not prejudiced. Judgment 
affirmed. Opinion by HINES, J.—Rutherford v. 
Com. 

NEGLIGENCE— PLEADING—DAMAGES—EVIDENCE— 
INSTRUCTIONS. — Appellee, while passing over the 
bridge of appellant, was thrown from his horse, the 
latter having become entangled in loose timbers of 
said bridge, and sustained bodily injuries. The peti- 
tion contained three paragraphs. The third sim- 
ply sums up the damages claimed to have result- 
ed from the facts stated in the preceding para- 
graph,and prays judgment for the aggregate of the sum 
claimed in the preceding paragraphs. ‘To this the de- 
murrer should have been sustained. As the other 
two paragraphs relate to the same cause of action. the 
motion of appellant to require appellee to elect to 
proseeute one of them should have been sustained. 
Sub. sec. 4, sec. 1138, Civil Code. Evidence that an- 
other bridge near by was out of repair was improperly 
admitted. Expert testimony was admissible to show 
the effect of the injury in impairing appellee’s capac- 
ity toearn money; but the doctor’s testimony as to 
proper compensation was not,that being a fact for the 
jury. Nor should he have been permitted to intimate 
what the damage would be from apprehension of 
death from the injury. The first instruction made 
the appellant liable without regard to negligence on 
its part, and the second authorized the jury to give 
punitive damages if the bridge was in a dangerous 
condition, and that fact was known to the agents of 
the company,or by ordinary diligence could have been 
ascertained, and they failed within a reasonable time 
to have the same repaired. Both are erroneous. 
The jury should have been told: Ist. That if the 
bridge was in a dangerous condition, and that fact 
was known to any of the agents of the company con- 
nected with the repair or general management of the 
road, including the gate-keepers nearest tothe bridge 
on each side, or by ordinary care might have been 
known to any of them long enough before the injury 
to the appellee to enable the company by reasonable 
diligence to repair it, they should find for the plaint- 
iff, unless he was guilty of negligence which direct- 
ly contributed to the accident. 2nd. That if the bridge 
was in a dangerous condition, and the fact was known 
to any of the agents designated in the first instruction, 
and the company failed for an unreasonable time after 
such knowledge to repair it, they might give puni- 
tive damages, provided the condition of the bridge 





was such as to indicate recklessness or a wanton dis- 
regard of the safety of persons traveling over the road. 
Shearman & Redfield, on Negligence, sec. 600, note 2, 
3d ed. Neither party asked for, nor did the court 
give to the jury, a criterion of damages. They should 
have been told that if they found for the plaintiff, they 
should allow him reasonable compensation for ex- 
penses in providing trusses (that being the only ex- 
pense alleged), for loss of time, if any, and for the 
permanent reduction of his power to earn money, re- 
sulting from any injury caused by being thrown from 
his horse; and that if they found punitive damages, 
such additional sum as they might deem just and 
proper under all the circumstances in evidence. 
Judgment reversed, and cause remanded for new 
trial, ete. Opinion by Corr, C. J.—Muldraugh’s 
Hill, etc. Turnpike Co. v. Maupin. 


LIFE POLICIES—CERTIFICATE OF MEMBERSHIP— 
CONSTRUCTION OF CHARTER. — Crawfoot died 
a widower, leaving a grandchild, W. T. Duvall, the 
appellant, surviving. Cat that time held a certifi- 
cate of membership in the Kentucky Insurance Com- 
pany. By last willand testament, made during the 
lifetime of his daughter, Mrs. Duvall, (mother of ap- 
pellant), he devised his residuary estate to his execu- 
tor in trust to be invested, and the income paid to 
Mrs. D, during her life, and after her death to be dis- 
posed of as directed by the will. The executor and 
the guardian of appellant both claimed the money 
due on account of his membership, and the company 
filed its bill of interpleader and paid the money into 
court. The chancellor adjudged the fund to the ex- 
ecutor. Sec. 10 of the company’s charter provides 
that the fund shall ‘‘be paid for the benefit of the 
widow and children” of deceased members, * * * 
**subject, however, to be appropriated for their ben- 
efit, equally, according to will of deceased member, 
or, if he should leave no widow or child, to be appro- 
priated according to his will; or if he makes no will, 
and leaves no widow or child, it shall vest and remain 
in the company, and be added to its capital 
stock, ete.’’ Held, that neither the legislature, 
nor those who become members of the com- 
pany intended or intend, in case of the death 
of a member leaving grandchildren, but no child or 
children, that the proceeds of his membership should 
be forfeitel tothe company. Nor does the company 
so construe the charter. The policy is in the nature 
of a testament, and courts in construing it should treat 
it as far as possible as a will. The personal repre- 
sentative as such, took no interest in the policy on the 
death of the testator. By the charter, we conclude, 
the member has a mere power of appointment in case 
he has neither wife or child, and that he has no inter- 
est in the fund, and therefore that it did not pass un- 
der a will merely disposing of all his estate, but in 
which no mention is made of the fund to arise from 
his membership, 4 Kent. 327. ‘‘It is not im the pow- 
er of the company, or of the member, or of both, to 
alter the rights of those, who by the charter are de- 
clared to be beneficiaries, except in the mode and to 
the extent therein indicated.’’ 13 Bush. 494. Judg- 
ment reversed. Opinion by Corer, C. J.—Duvall v. 
Goodson. 


SUPREME COURT OF MISSISSIPPI. 
October Term, 1880. 


DOWER—INTEREST BEFORE ASSIGNMENT NOT SUB-- 
SECT TO EXECUTION.—The common law doctrine is 
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that before assignment of dower the interest of the 
widow, as such, in the lancs of her deceased husband 
is not an estate, but a mere claim, a chose in action, 
and therefore not vendible under execution. This 
view of the claim of the widow to dower in this State 
was announced in Wallis v. Smith’s Heirs, 2S. & M. 
220, under statutes nearly the same as were in force 
when this case arose, and is the prevailing doctrine in 
the United States. In some of the States having stat- 
utes similar to those of this State, as to dower, the 
widow is held tobe a tenant in common of the land of 
her deceased husband with his heirs. Although this 
view seems the more rational, the contrary has been 
announced in this State, as above stated. Decree af- 
firmed. Opinion by CaMPBELL,J.—Ligon v. Spencer. 


CRIMINAL PROCEDURE—RIGHT OF CHALLENGE.— 
On atrial for larceny, the State peremptorily chal- 
lenged two of the twelve jurors, and without calling 
others to take their places, the remaining ten were 
presented to the prisoner, who demanded a full panel 
before he would pass upon them. The court refused 
this demand, and without filling the panel, required 
the prisoner to say whether he would accept the ten 
or not. Hethen peremptorily challenged four of the 
ten, and the panel was completed afterwards. Held, 
error. The statute, (Code of 1871, § 2761), allowed 
the prisoner four peremptory challenges. The object 
was to enable him to set aside four from a panel of 
twelve men, without assigning any cause. To give 
him the full benefit of the statutory right, he should 
have been presented with a full panel, *‘in order the 
better to enable him to take his challenges.’’ The 
propriety of this is manifest. The exercise of the 
right to challenge might be materially influenced by a 
view of a full panel. When a complete panel is pre- 
sented to the prisoner, he may exercise his right to 
«challenge unembarrassed by uncertainty as to who 
may be called to fill a vacancy other than that created 
‘by his challenge. His rightisto be tried by a jury 
from which four have been set aside by him, without 
cause assigned, if he soelects. He hasa right to view 
twelve men presented to him as a jury before he can 
be called on to say which he will reject or whether he 
will reject any. Hawkins jays it down that “before 
any juryman is brought to the book, the prisoner by 
leave of the court may have the whole panel once 
galled over in his hearing that he may take notice who 
do and who do not appear, in order the better to ena- 
ble him to take his challenge.’’ 2 Hawk., P. C., ¢. 43, 
§4. Reversed. Opinion by CAMPBELL, J. Thomp- 
son v. State. 


Divorce — WIFE NOT COMPETENT WITNESS 
AGAINST HUSBAND AS TO ACTS OF CRUELTY.—In a 
suit for divorce by a wife against her husband, on the 
ground of habitual cruel and inhuman treatment, 
marked by personal violence, the wife is not a compe- 
tent witness as tothe acts of violence. It is insisted 
that the wife is competent at least to prove acts of 
personal violence on the part of the husband, but all 
the authorities we haye been able to eonsult, except 
one, confine the competency of the wife at eommon 
daw to acts of personal violence. committed by him on 
her, when he is proceeded against criminally for such 
acts. We held this to be the extent of the exception 
in Byrd v. State, 57 Miss. The authority against it is 
People v. Mercien, 8 Page, 47, in which Chancellor 
Walworth confesses he has no authority for the con- 
clusion reached by him. Weare not disposed to fol- 
low this isolated authority against what we regard as 
the settled rule. The reason why the common law 
excluded busband and wife as witnesses against each 
other applies as strongly to divorce suits as any other, 
aud we feel no disposition to relax the rule in order 
to facilitate the granting of divorces, for which theie 





now seem to be as many favoring agencies as is 
consistent with the welfare of society. Opinion by 
GEORGE, C. J.—Johnson x. Johnson. 

SHERIFF RETURN ON FI. Fa. — AMENDMENT 
AFTER TERM.—It was held in Trott v. Parker, 38 
Miss. 473, that the circuit court might allow a sheriff 
to amend his return op a fi. fa. at the return term 
thereof, notwithstanding a motion might then be 
pending against him in relation to said return. It is 
insisted that this right of the court to permit such 
amendment ceases with the expiration of the return 
term of the process; that the correctness of the return 
then made becomes an adjudication of the court, which 
fixes the rignts of the parties and can not 
thereafter be altered so as to divest vested rights. 
Held, that though the authorities are conflicting, 
without undertaking to lay down a rule to govern all 
cases, we think it safe to say thatitis always within 
the power and discretion of the court to permit an 
officer, so long as he remains in office, to amend his 
return so as to show the truth of the facts as they ac- 
tually occurred, provided no intervening rights have 
been acquired by others by virtue, orupon the faith 
of, the original return. Affirmed. Opinion by 
CHALMERS, J.—Howard v. Priestly. 








QUERIES AND ANSWERS. 





[*,* The attention of subscribers is directed to this depart- 
ment, as a means of mutual benefit. Answers to queries will 
be thankfully received, and due credit given whenever request- 
ed. The queries must be brief; long statements of facts of 
particular cases must, for want of space, be invariably reject- 
ed. Anonymous communications are not requested. | 


QUERIES. 


51. F was in July, 1878, supposed to be insane, and 
preparations were being made to have the mutter judi- 
ciaily determined, during which he escaped, and has 
never been heard from. He left inthe possession of his 
wife anote and mortgage, which now has but a few 
months to run under the statute of limitation. His 
wife and children are desirous of collecting the money, 
or at least preserving the security against the statute 
of limitations. What is theirremedy? D. 

Independence, Kas. 

52. Cun a United States Nepartment officer be com- 
pelled by mandamus to do that which the law requires 
him to doin his official capacity; and can he be en- 
joined from doing an official act (contemplated) which, 
if not prohibited, infringes upon the rights of a citizen 
leaving no recourse; in otherwords: Have the United 
States courts any supervisory control over the official 
acts of any one of the heads of United States Depurt- 
ment Bureaus, the latter being under control of the ex- 
ecutive branch of the government? x. 

Brunswick, Mo. 








53. A dies intestate in the State of Virginia, where he 
was legally domiciled; he leaves a widow, but no child- 
ren; he left no debts unpaid, and was, at the time of 
death, the owner of real estate in Kansas. What inter- 
est has the widow inthe Kansas lands? The Kansas 
statute on “Descents and Distributions” (chap. 33 Das. 
Stat.) refers to “deceased intestate of this State.” 

Seneca, Kas. Ww. 





ANSWERS. 

54. [11 Cent. L. J. 398.] The action of replevin can be 
maintained for the recovery of title deeds, and it will 
also lie for the recovery of the possession of choses in 
action. See 32 Ills. 348; 34 Ills. 508; 15 Lls. 362. 

Mobile, Ala. B. B. BOONE. 
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CURRENT TOPICS. 





In State v. Hamlin, which will be found in our ab- 
stracts this week, it was held that the expression 
of opinion by a grand juror before he is sworn as to 
the guilt of an accused person, does not become a 
cause of disqualification. The common law requires 
grand jurors to be good and lawful freeholders and 
inhabitants of the county; and where that law pre- 
vails,a disqualified grand juror may be challenged be- 
fore indictment found. 3 Bac. Abr. Juries, A; 1 
Chitty on Crim. Law, 309; United States v. Williams, 
1 Dill. 492. In People v. Jewett, 3 Wend. 314, it is 
said: ‘*There are causes of challenge to grand jurors, 
and these may be urged by those accused, whether in 
prison or out on recegnizance, and it is even said that 
a person wholly disinterested may as amicus curie 
suggest that a grand juroris disqualified. But such 
objection, to be availing, must be made previous to the 
jurors being impanneled and sworn. Inthe case of 
United States v. Burr, before the Circuit Court of 
the United States at Richmond, Virginia, the prison- 
er was allowed to challenge grand jurors, on the 
ground that they had formed and expressed opin- 
ions of the prisoner’s guilt. But the challenges 
were made before the grand jury was impaneled 
and sworn. Burr’s Trial by Robertson,38. In Tuck- 
er’s Case, 8 Mags., the court said that Burr’s Case 
was solitary in allowing challenges to grand jurors, 
and a juror objected to by the amicus curie@ was 
sworn. In Commonwealth v. Smith, 9 Mass. 107, it 
was held that objections to the personal qualifications 
of a grand juror, or to the legality of the returns, can 
not affect any indictments found by the jury after they 
have been received by the court and filed. In Musick 
v. People, 40 Ill. 268, it was held that if an expression 
of opinion by a grand juror were a ground of chal- 
lenge, the objection must be taken before the juror is 
sworn. In Indiana, a person under prosecution for 
crime, and in custody or on bail, may challenge, for 
good cause, any person returned or placed on the 
grand jury. Hudson v. State, 1 Blackf. 317; Jones v. 
State, 2 Id. 475; State v. Herndon, 5I1d.75; Hardin v. 
State, Id. 347;]Mershom vy. State, 51 Id. 14. In Hardin 
y. State the court say that, “tno doubt, challenges to the 
polls may be made where any of the jurors have not 
the necessary qualifications. These challenges, how- 
ever, must be made before the jury are sworn and 
charged.’’ In Pennsylvania, the defendants in the 
case of Commonwealth v. Clark, 2 Browne, 325, being 
in jail on a charge of homicide, were allowed to chal- 
lenge grand jurors for favor,before the grand jury were 
sworn. In New Jersey, the court in the case of the 
State v. Rockafellow, 1 Halst. 332, held that it was a 
good plea in abatement to an indictment for rape, that 
one of the grand jurors by whom the bill was found 
was nota freeholder as required by the statutes of 
that State. In State v. Richey, 5 Halst., a plea in 
abatement of the indictment, that two of the grand 
jurors who found it had expressed an opinion before 
they were sworn, was not sustained. See, also, 
United States v. White,5 Cranch. C. C. 457; Boy- 
ington v. State, 2 Port. (Ala.) 100; State v. Easton, 
30 Ohio St. 642. 


An instance of a contract which is regarded by the 
courts as against public policy, will be found in the 
case of Haines v. Lewis, recently decided by the Su- 
preme Court of Iowa. The plaintiff sued for a note 
executed by one Danforth, and placed in the hands of 
defendant to be delivered to the plaintiff, in case one 





Ellen Patterson, a client of plaintiff, should sign a 
petition to the Governor asking for the pardon of 
Danforth for an offense of which he was convicted; or 
if the judgment should be reversed on appeal, that 
she would forbear to prosecute. The court held 
that he could not recover, Adams, C. J., saying: 
‘*The plaintiffs’ action is based upon an alleged 
agreement upon the part of the defendant to deliver 
to them the two notes made payable to them and 
placed in the defendant’s hands. With whom such 
an agreement was made,does not appear from the pe- 
tition. If it was made solely between Danforth and 
the defendant, then the defendant was solely Dan- 
forth’s agent or bailee, and the delivery by Danforth 
to his own agent or bailee was not such delivery as 
would put the notes in force. But if the petition had 
averred an agreement between the defendant and 
plaintiffs, they would still not be entitled to 
recover unless the agreement was of sueh a 
character that we could properly enforce it. 
The defendant insists that we can not, for the 
reason that it would be against public policy 
to do so. . It is the right of the State to have the un- 
biased testimony of all its witnesses in every criminal 
prosecution. If the tendency of such agreement 
would be to defeat such right, it can not be upheld. 
Allthe notes, including those made payable to the 
plaintiffs, were executed for the benefit of Ellen Pat- 
terson, the prosecuting witness in the criminal case. 
From the time they were executed and deposited, she 
had a direct pecuniary interest, not only in securing 
Danforth’s pardon, but, ia case that was refused, and 
the case was reversed and remanded for another trial, 
insecuring his acquittal. From most criminal acts there 
arises a civil liability, and the person injured is often 
the prosecuting witness. If the prosecuting witness and 
defendant can stipulate for the deposit of promissory 
notes or other property,by the defendant,to be deliver- 
ed to the prosecuting witness in settlement of the civil 
liability in case the defendant escapes conviction, and 
not otherwise, and the courts will enforce such stip- 
ulations, it appears to us that such would become a 
favorite arrangement upon the part of the injured 
person to enforce the discharge of the civil liability, 
and upon the part of the defendant to defeat the ad- 
ministration of criminal justice. In this case it is 
true that there had already been a conviction, and it 
was hoped that a pardon would be secured; but the 
possibility of a failure to secure the pardon, and of a 
reversal by the Supreme Court, and another trial be- 
low, we think must have been contemplated by Dan- 
forth, and constituted a part of his motive in exe- 
cuting and depositing the notes.” 





Totwo incidents which have occurred across the water 
during the past month, we are constrained to give 
more than a passing notice. In the one we see the 
fellowship which prevails among the members of the 
English bar, and the esteem which a judge may feel 
for the good opinion of those who appear before him 
incourt. Inthe English Court of Appeal, after re- 
marks by the Lord Chancellor on the death of Lord 
Justice Thesiger, Sir Henry James, Attorney General, 
made the following address, the members of the bar 
meanwhile standing: ‘‘My lords, I hope you will for- 
sive me if I take this opportunity, the first which has 
been offered to me, and therefore I take it, of speak- 
ing a few words rather to those around me than to 
your lordships. It was the wish of the late lord jus- 
tice that I should do so. When his end was coming 
near—very near—he claimed the attention of one 
who stood by him, and exacted a promise that 
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&-message should be taken from him in that, ‘ NOTES. 
to him, supreme moment, to those who had 


been his comrades, and he begged that it should be 
told to them that he had never forgotten, and even in 
that moment did not forget, the kindness and consid- 
eration which he had received from them, and he 
hoped and trusted that in return he would not be for- 
gotten by them. My lords, that message I now give, 
and although the words seem to come from afar, and 
no reply can be sent to them, still it may be some sat- 
isfaction to those who so sadly mourn to know that 
‘men will come and men will go’ before he will be 
forgotten by us, or his character and conduct cease to 
be regarded as an exampleto us all. My lords, I 
pray your forgiveness for having delivered this mes- 
sage; but my apology consists in the hope that words 
so coming from such a man will tend to forge strong- 
er a bond of importance to the public—the bond which 
binds the bench and bar together.’’ 


The other incident illustrates the stern rigor of 
the law, which makes cuiprits tremble, and helps to 
render life and property more secure. We recom- 
mend this scene to the advocates of corporal punish- 
ment in this country. We cannot help thinking that 
it makes a strong argumentin their favor. Thescene 
occurred at the criminal assizes in London a few 
weeks ago, where one Henry Perry had been convict- 
ed of robbery with violence. Mr Justice Stephen, in 
passing sentence, addressed the prisoner as follows: 
**Henry Perry, you stand convicted of one of the 
worst offenses I have had the misfortune to try. 
Everything has been said that could be said for you, 
with the view to the propriety of proper pleading, and 
you have no one to blame but yourself for the position 
in which you find yourself. You obviously, beyond 
all possibility of doubt or question, wickedly pre- 
meditatedj,the outrage which, for a young man 
in a respectable position, and, I suppose, a de- 
cent education, is almost unparalleled. It is per- 
fectly clear to me, and to every one who heard 
what Lewis stated, that your distinct intention was to 
stupefy that person by the use of some narcotic, and 
then te rob him; and, when disappointed in the 
wicked expectation, and not being able to do that, 
you did, to the utmost of your force, use a stick with 
sufficient violence to make him insensible; and it is 
impossible for me to doubt that. you did attempt to 
drag himtothe door of the carriage and throw him 
out upon the line, whether you intended to cause his 
death or not. It may be that you had not formed a 
deliberate premeditated intention to murder him; but 
it is only too obvious that when you did commit this 
terrible crime, and were thinking how you could 
avoid the consequences, you tried to throw him out of 
the carriage, in order that no being might find out 
that anything had taken place between you and him. 
I am willing to believe that your character has beena 
good one; but in this sense, like other criminals, you 
have had a good character until you have been found 
out. In the act of which you have been found guilty 
you pose as the most cowardly, most brutal wretch 
that ever stood in the dock, and the sentence upon 
you must correspond with the severity of the crime 
you have committed; for I havea duty to perform, 
and the sentence of the court upon you is that you 
receive first, thirty lashes with the instrument called 
the ‘‘cat’’ (the prisoner up to this point had exhib- 
ited an apparently calm demeanor, but here burst 
into tears), in order that, coward as you are, you may 
feel somewhat of the pain which you inflicted, and, 
afterwards, that you be kept in penal ..ervitude for 
twenty years.’’ The prisoner, n hearing the sen- 
tence, gave a scream, and was then removed from the 
dock. 








—tThe late Chief Justice Cockburn was a little 
man, low of stature, meagre, with a head through 
which you might fancy mind visible as light is through 
a lamp; a bright, keen face, and a nose strangely like 
apen. His voice was greater than, considering his 
stature, seemed tobe rightfully his: and he used it 
magnificently. The story runs that when he attempted 
to affect the decision of an eminent judge of pre-emi- 
nently the unrhetorical class, by artistic moduletions 
of his superb voice, the judge remarked: ‘‘ Do you 
think, Mr. Cockburn, that you will affect my mind by 
sinking your voice a quarter of an octave?’? 


——A press telegram of the 8th inst. says: Since 
the opening of the present term, the Supreme Court 
of the United States has made unusually rapid pro- 
gress. The court is this term seventeen cases ahead of 
its last year’s record. Should the present rate of pro- 
gress be maintained for the next two weeks, as it 
seems likely to be, cases will be called before the 
Christmas holidays which would not ordinarily be 
reached earlier than the last of January or first of 
February. There is no probability that any of the 
justices of the court will retire from the bench at 
present. It is understood that Justices Strong and 
Swayne are both desirous of giving up their situations 
as soon as they can do so without leaving the court in 
a crippled condition, but the announcement of any 
particular date for their retirement is premature. It 
is more than probable they will retain their seats on 
the bench until the end of the present term. 


—The Law Times of the 18th ult. says: ‘‘The 
charge of assault at the Lambeth Police Court, which 
raised the question as to the right of a theatrical man- 
ager to demund fees for taking care of hats, etc., has 
been dismissed. In thus deciding in favor of the de- 
fendant, Mr. Ellison merely followed the ruling of 
Wood v. Leadbitter, 13 M. & W. 838, in the year 1845. 
The facts there were rather stronger; for, instead of 
the complainant having gone to Astley’s with an or- 
der, the plaintiff had paid his guinea for a seat in the 
grand stand at Doncaster races. When there, for 
some reason or other, he was ordered to leave by the 
steward, Lord Eglintoun, and not doing so he was 
removed. But, upon his bringing an action, the 
court decided against him upon the ground that 
the right to come and remain for a certain time 
upon the land of another, can be granted only by 
deed, and a parol license to do so, though money be 
paid for it, is revocable at any time and without pay- 
ing back the money. The other case to which the 
magistrate referred was that of Taylor v. Waters, 7 
Taunt. 374, where it was held by the court in 1816 
that a beneficial license to be exercised upon land 
may be granted without deed and without writing. 
There the license was in the form of a silver ticket, 
giving the right of admission toa certain theater for 


twenty-one years, and it was decided that, 
having been granted for valuable consideration 


and acted upon, it could not be countermanded. 
But this ruling was much questioned, and, 
indeed, overruled by the court in the case of Wood v. 
Leadbitter some thirty years late:, and, in following 
this authority, itis hard to see how the magistrate 
could hold otherwise than he did. He was, however, 
willing to grant a case, and there will thus, probably, 
be an appeal upon a point of much importance; for it 
is obvious that the legal question applies equally to 
tickets that have been paid for as well as to orders 
that have not, and involves the whole matter of a 
manager’s powers of dealing with an audience who 
have purchased the right to seats in his theater. 
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